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INTRODUCTION

This booklet provides claimants and potential claimants with vii -
general information about making a claim to the Waitangi Tri-

bunal. Its aim is to help claimants, as well as members of claim-

ant groups, to be more informed and effective participants in

the process. (A flowchart summarising the process is set out in

appendix 11.)

Where questions remain, claimants are encouraged to raise
them with Tribunal staff at an early stage or to refer to the
other sources of information listed on pages 9 to 11 and pages
39 and 4o0.

It should also be noted that the information in this booklet
is presented as a guide only and that the Tribunal may adapt its

procedures to meet the needs of particular circumstances.
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THE WAITANGI TRIBUNAL
A permanent commission of inquiry

The Waitangi Tribunal is a permanent commission of inquiry
set up to investigate Maori claims relating to the Treaty of
Waitangi. It comprises up to 16 members, who are appointed
for their expertise in the matters that are likely to come before
them. It also has a chairperson, who is either a judge or a re-
tired judge of the High Court or the chief judge of the Maori
Land Court, and a deputy chairperson, who is a judge of the
Maori Land Court. Most of the members sit on the Tribunal
on a part-time basis only. Approximately half are Maori, half
Pakeha.

The Tribunal’s administration

The Tribunal is serviced by the Waitangi Tribunal Business
Unit, the staff of which are employees of the Department for
Courts. These staff carry out many functions, ranging from
providing the Tribunal with financial and administrative ser-
vices to registering claims, conducting claims research, liaising
with claimants, running Tribunal hearings, and providing re-
port-writing and editorial assistance to Tribunal members.
While Tribunal staff are the most frequent point of contact
that claimants have with the Tribunal, staff cannot bind the Tri-
bunal itself. The Tribunal conveys its decisions directly at hear-
ings or conferences, by issuing written directions or memoran-

da, or by communicating through staff.




Except when addressing the Tribunal in the course of a hear-
ing, it is generally not appropriate for claimants to contact the
Tribunal members directly. Anyone wishing to communicate
with the Tribunal should do so via Tribunal staff, unless direct-
ed otherwise.

Correspondence relating to claims should be addressed to:

The Registrar
Waitangi Tribunal

PO Box 5022

Wellington

Where claimants are dealing with a particular staff member,

they should mark the letter to the attention of that person.

Why was the Tribunal established?

There is a long history in New Zealand of Maori protest over in-
stances where the Treaty of Waitangi was not observed. The
Waitangi Tribunal was set up in 1975 at a time when protest
about unresolved Treaty grievances was growing and, in some
instances, taking place outside the law. By establishing the Tri-
bunal, Parliament provided a legal process by which Treaty
claims could be investigated.

The Tribunal inquiry process contributes to the resolution
of Treaty claims and, in that way, to the reconciliation of out-

standing issues between Maori and Pakeha.



Governing legislation

The Tribunal was established by an Act of Parliament, the

Treaty of Waitangi Act 1975. While the Act is the main statute
governing the Tribunal, there are other statutes that also regu-
late or affect how it works, including the Commissions of In-
quiry Act 1908, the Treaty of Waitangi (State Enterprises) Act
1988, and various statutes that give effect to Treaty claims
settlements.

Because it was established by an Act of Parliament, the Tri-
bunal is often described as a ‘creature of statute’. This means
that it may do only the things that Parliament has authorised it
by statute to do. The Tribunal must always be careful, there-
fore, to act within its authority, lest its actions be challenged in
the High Court.

The Tribunal and the legal system

The Tribunal is part of New Zealand’s judicial system. This
comprises a range of bodies, including:
» the general courts (such as the District Court, the High
Court, and the Court of Appeal);
» specialist courts (such as the Maori Land Court, the Fam-
ily Court, and the Environment Court);
» various tribunals (such as the Disputes Tribunal and the

Residential Tenancies Tribunal); and



The wananga funding Tribunal (above) and claimants and witnesses (right) at
Raukawa Marae, Otaki, October 1998

» temporary commissions of inquiry, royal commissions of
inquiry, and so forth, which are established to inquire
into specific matters.

The Waitangi Tribunal is unusual in that it was established
as a permanent commission of inquiry. It differs from a court
in several important respects:

» Generally, the Tribunal has authority only to make recom-
mendations. In most instances, its recommendations do
not bind the Crown, the claimants, or any others partici-
pating in the inquiries.” In contrast, courts can make rul-

ings that bind the parties involved in their proceedings.

* In certain limited situations, the Tribunal does have binding powers: see page 7.



The Tribunal’s process is more inquisitorial and less ad-
versarial than that followed by the courts. In particular, it

can conduct its own research to try to find the truth of a

matter. In general, a court must decide a matter solely on

the evidence presented and the legal arguments made to

it by the parties.

The Tribunal’s process is flexible - the Tribunal is not nec-
essarily required to follow the rules of evidence that usu-
ally apply in the courts, and it may adapt its procedures as

it thinks fit. For example, the Tribunal may follow ‘te

kawa o te marae’. In contrast, the procedure followed in

the courts is much less flexible, and strict rules of evi-
dence normally apply.

The Tribunal does not have final authority to decide

points of law. That power rests with the courts. However,



for the purposes of the Treaty of Waitangi Act 1975, the
Tribunal has exclusive authority to determine the mean-
ing and effect of the Treaty of Waitangi as it is embodied
in both the Maori and the English texts.

» The Tribunal has a limited power to summons witnesses,
require the production of documents, and maintain or-
der at its hearings. It does not have a general power to
make orders preventing something from happening or
compelling something to happen and neither can it make

a party to Tribunal proceedings pay costs.

The rules of natural justice

All judicial and quasi-judicial bodies must follow the rules of
natural justice, and the Waitangi Tribunal is no exception. Nat-
ural justice requires that the Tribunal’s procedures be fair. It in-
cludes the rules that persons affected by a claim have a right to
be heard and that decision-makers should be free of any bias

that affects, or that might affect, their impartiality.

THE TRIBUNAL AND THE CROWN

In constitutional terms, there are three ‘arms of government’:
the executive, the judicial, and the parliamentary. Generally,
the Crown is regarded as being the executive arm of govern-

ment. It comprises Ministers of the Crown, Government



departments, and Crown entities, and has the sovereign - the
Queen - at its head.”
The Waitangi Tribunal, like the courts, is part of the judicial
arm of government, and it is independent of the Crown.
Parliament, which enacts the country’s laws, is the third arm

of government, and it is also independent of the Crown.

THe TRIBUNAL AND THE CLAIMS SETTLEMENT PROCESS

The Tribunal’s recommendatory role

The Tribunal’s function is to inquire into claims that Maori

have submitted to it and to decide whether they are well

founded. It then reports its findings to the claimants and the

Government. Where it concludes that a claim is well founded,
it may make recommendations to the Government on how the

claim should be settled. The Government considers the Tribu-
nal’s findings and recommendations but is not generally

bound to accept or to give effect to them. Whether the Govern-

ment does so or not is a political decision for it to make.

Binding recommendations

In some limited instances, the Tribunal has the power to make

‘binding recommendations’. These are recommendations that

* In this booklet, the terms ‘the Crown’' and ‘the Government’ are used
interchangeably.




the Crown must follow and may be made only for the return of
certain lands to Maori ownership. The lands in question are :

» Crown forest land that is subject to a Crown forestry

licence; and

» ‘memorialised lands’."

Where the Tribunal makes a binding recommendation, it
has interim status for the first 9o days. This period is intended
to allow the Crown and the claimants to reach a negotiated set-
tlement in place of, or incorporating aspects of, the Tribunal’s
recommendation. If a settlement is reached in the go-day pe-
riod, the Tribunal amends its recommendation to give effect to
the terms of that settlement. If no settlement is reached, the in-
terim binding recommendation takes full effect and must be

implemented by the Crown.

Settlement negotiations

Despite the Tribunal’s power to make binding recommenda-
tions, in most cases the settlement of claims arises out of nego-
tiations that take place directly between the Government and
the claimants.

Where the Tribunal has inquired into and reported on a

claim, the report will generally form a platform for the

* Memorialised lands are lands owned, or formerly owned, by a State-owned
enterprise or a tertiary institution, or former New Zealand Railways lands, that have a
notation, or memorial, on their certificate of title advising that the Waitangi Tribunal
may recommend that the land be returned to Maori ownership.



settlement negotiations. However, the Tribunal is not involved
in those negotiations or in the implementation of a settlement.
In certain circumstances, the Government will agree to ne-
gotiate the settlement of a claim even though the Tribunal has
not reported on it. However, if negotiations begin while Tribu-
nal hearings are in progress or before hearings have started, it
is likely that the Tribunal’s inquiry process will be suspended

while the negotiations proceed.

Mediation

The Tribunal may refer a claim to mediation. The mediator
may be a Tribunal member, or any other suitable person. The
mediator’s duty is to use her or his best endeavours to bring

about a settlement of the claim.

Other bodies involved in the claims process
The following organisations are also involved in the claims pro-
cess. Although the Tribunal liaises with these organisations, it

is independent of them.

The Crown Forestry Rental Trust
Despite its name, the Crown Forestry Rental Trust is not a
Crown agency. It is an independent trust that was established

in 1989, as a result of an agreement between the Crown and

o [



Maori, to receive the rental proceeds from the licensing of
Crown forest land. The trust uses the interest earned from the
rentals to assist Maori to prepare, present, and negotiate
claims to the Waitangi Tribunal. The trust is the largest funder
of research for Tribunal claims.

For further information, contact:

The Secretary

Crown Forestry Rental Trust
PO Box 2219

Wellington

Tel 4 472 8500 Fax 4 472 8504

The Office of Treaty Settlements

The Office of Treaty Settlements is part of the Ministry of Jus-
tice and is the key Government agency involved in the settle-
ment of claims. The office negotiates the settlement of

historical Treaty claims on behalf of the Crown, and is respon-
sible for the implementation of these settlements. It also runs

the Government’s protection mechanism for surplus Crown-
owned land, which mechanism includes the ‘land banking’ of
certain properties for possible use in Treaty settlements.

The office has published a booklet for claimants entitled
Healing the Past, Building a Future: A Guide to Treaty of
Waitangi Claims and Direct Negotiations with the Crown, and
further information can be obtained from the office’s website

(www.ots.govt.nz) or by contacting:



The Director

Office of Treaty Settlements

PO Box 919

Wellington

Tel 4 494 9800 Fax 4 494 9801

The Crown Law Office

The Crown Law Office is a Government department that acts
as the Government’s principal legal adviser. Lawyers from the
office represent the Crown at Tribunal hearings and provide
legal advice to the Crown in the course of settlement
negotiations.

The office maintains a website at www.crownlaw.govt.nz.

Te Puni Kokiri
Te Puni Kokiri, or the Ministry of Maori Development, is the
Government’s principal adviser on the Crown’s relationship
with iwi, hapu, and Maori, and on key Government policies as
they affect Maori. Along with other Government departments
and Ministries, Te Puni Kokiri provides advice to the Govern-
ment on Treaty issues. In particular, it advises the Government
on the mandating procedure for the settlement of Treaty
claims.

Information about Te Puni Kokiri can be found at its web
site (www.tpk.govt.nz) or can be obtained directly from its re-

gional offices.



MAKING A CLAIM TO THE TRIBUNAL
Who may make a claim?

Any Maori person may submit a claim to the Tribunal. (For
this purpose, a ‘Maori person’ includes someone who is de-
scended from a Maori.) A claim may be submitted on behalf of
a group of Maori, including an organisation such as a runanga,

but an organisation may not be a claimant on its own.

What may a claim be about?

The Tribunal may inquire only into certain matters. Section 6
of the Treaty of Waitangi Act 1975 sets out the grounds for mak-
ing a claim.
First, a claim must relate to one or more of the following
matters:
» an Act of Parliament, an ordinance, a regulation, or an-
other statutory instrument;
» a practice or policy adopted or proposed by or on behalf
of the Crown; or
» an action or omission of or on behalf of, or proposed by
or on behalf of, the Crown.
Secondly, the claimants must establish how the law, prac-
tice, policy, action, or omission of the Crown:
» is or was inconsistent with the principles of the Treaty of
Waitangi; and
» has prejudicially affected the claimants, or the group on

whose behalf the claim was made.



Claims may relate to Treaty breaches dating back to 6 Febru-

ary 1840, when the Treaty was signed.

What may a claim not be about?

There are certain things that the Tribunal may not inquire into.
For example, it may not inquire into disputes purely between

Maori, because these are not matters that section 6 of the

Treaty of Waitangi Act 1975 authorises the Tribunal to con-
sider. Nor does section 6 allow the Tribunal to inquire into pro-
posed legislation, unless it has been referred to the Tribunal by

the House of Representatives (in the case of a Bill) or by a Min-
ister of the Crown (in the case of a regulation or an Order in

Council).

In addition, the Tribunal may not inquire into claims that re-
late to:

» commercial fishing or commercial fisheries;

» the Waikato raupatu;

» Ngai Tahu claims; and

» the Turangi township.

These are matters for which the Crown has negotiated settle-
ments with particular claimants, and the Tribunal’s authority
to inquire into them has been removed by statute (see, for ex-
ample, the Waikato Raupatu Claims Settlement Act 1995,
which gives effect to the settlement of the Waikato raupatu
claims, and the Ngai Tahu Claims Settlement Act 1998, which
gives effect to the settlement of the Ngai Tahu claims). As other




claims are settled in the future, it can be expected that the settle-
ments will provide that the Tribunal - and the courts - will
no longer have the authority to inquire into those matters and
that Parliament will pass legislation to give effect to those

agreements.

Private land

Claims may relate to land that is privately owned, and the Tri-
bunal may inquire into and report on such claims.” However,
unless the private land is memorialised (see p8, fn), the Tribu-
nal may not recommend:

» that the land be returned to Maori ownership; or

» that the Crown acquire it.

In such cases, the claimants may seek other compensation,
such as the return of alternative Crown-owned land or mone-

tary compensation.

Submitting a claim

To submit a claim to the Tribunal, the claim needs only to be
sent to the Tribunal’s registrar. There is no fee for submitting a
claim, and there are no forms that must be used. (A sample
form of claim, which may be used as a guide, is set out in appen-
dix 1). It is not necessary for a claim to be researched before it is

* For this purpose, Parliament has defined ‘private land’ broadly to include land
owned by local authorities.



The Hauraki Tribunal visits the site of a former pa behind Wharekaho Marae,
Whitianga, July 2000

submitted; indeed, it is common for claims to be researched af-
ter they have been registered.

However, to be able to register a claim, the Tribunal must be
able to see that it relates to matters that the Tribunal has the au-
thority to inquire into. In other words, the claim must set out,
at least in a general way, which laws (or other statutory instru-
ments), practices, policies, actions, and omissions it relates to.
The claim should also set out how these matters are inconsis-
tent with the principles of the Treaty and how the claimants
have been prejudicially affected.

When a claim is first submitted, it is not usually necessary to
set out the compensation (or the remedies) sought, although

those details may be provided. Sometimes, claimants initially



seek only a finding from the Tribunal that their claim is well
founded and ask for permission to propose detailed remedies
at a later date. However, where claimants want the Tribunal to
exercise its power to make a binding recommendation (see

p7), this should be set out in the claim.

Alternatives to submitting a claim

Before submitting a claim, intending claimants should consid-
er whether it is necessary to do so and whether it is the most
effective course of action for them.

First, there may be an existing claim that the Tribunal has al-
ready registered covering the same issues. Instead of submit-
ting another claim, it may be possible to join with or support
that existing claim. Even if that is not possible, the Tribunal
will still hear people who have advised it that they have an inter-
est in the matters raised by the claim and who wish to be heard.
The Tribunal will hear such people whether or not they have
submitted their own claim.

Secondly, there may be alternative ways of airing the con-
cerns and satisfactorily resolving them. For example, it may be
possible to raise the matters directly with the organisation or
body involved and to reach a solution through negotiation or
mediation. Sometimes, it is possible to lobby a local member
of Parliament to seek a solution to an issue, or it may be faster
and more effective to seek compensation through the courts.

Before submitting a claim, it should be remembered that:



» in most instances, the Tribunal may only make recom-

mendations that do not bind the Crown;

» the Tribunal is not a court and it therefore cannot make
orders to prevent something from happening or to com-
pel something to happen;

» there are costs involved in pursuing a claim, including le-
gal and research costs and the time spent on preparing for
and attending hearings;

» the Tribunal may decide not to inquire into a claim if it be-
lieves that there is an alternative remedy available to the
claimants that they could reasonably exercise; and

» the Tribunal’s inquiry process can be relatively slow and
may not produce immediate results. Depending on the
size of an inquiry and the issues raised in it, it may take a
number of years for the Tribunal to complete the inquiry
and issue a report. It then takes some time for the Govern-
ment to consider the Tribunal’s report and decide what

(if any) action it will take.

Amending a claim

It is common for claimants to amend or to add to their claim af-
ter it has been submitted to the Tribunal. Generally, this occurs
after research has been completed so as to ensure that the
claim includes all the issues that the research has covered, or it
occurs after a lawyer has been appointed so that the claim can

be clearly drafted in the most effective way. In any case, the



Tribunal will expect claimants to have their claim in a final
form before it is scheduled for hearing. In some instances, the
Tribunal may direct claimants to file an amended claim.

An amended claim replaces all previous statements of the
claim, while an addition simply adds new issues to the current
statement and is read in conjunction with it. An amendment
or addition should be sent to the registrar, but there are no set

forms that must be used and there is no filing fee to be paid.

Need for claims to be comprehensive

There are many types of claim. Sometimes, a claim arises out
of a concern with a particular issue (such as a recently an-
nounced education policy), whereas another may relate to all
the laws and all the actions and policies of the Crown that have
affected the claimants. Inevitably, the type of claim that is sub-
mitted will vary from case to case, but, generally, claimants sub-
mitting a historical claim should try to ensure that their final
statement of claim includes all their historical Treaty griev-
ances. In other words, the claim should be comprehensive.
This is important because, once a claimant group enters into a
settlement of its historical grievances with the Crown, the Tri-
bunal is usually barred from inquiring into any other histori-

cal claims of that group.”

* For this purpose, the Crown usually treats events that occurred before 21 Sep-
tember 1992 as historical. That date is associated with the settlement of Maori claims
to commercial fishing rights.



Withdrawing a claim

Claimants may at any stage withdraw a claim by advising the
registrar in writing that they wish to withdraw it. The Tribunal
will issue a memorandum-direction noting that the claim has
been withdrawn.

Where the intention is to withdraw only part of a claim, this
should be done by filing an amended statement of claim or by
advising the registrar in writing of the specific part that is to be

withdrawn.

Claimant authority
Where a claim has more than one named claimant, the Tribu-
nal’s standard practice is to require the signatures of all the
named claimants on any documents amending, adding to, or
withdrawing the claim.

However, a lawyer who is representing claimants may file
documents with the Tribunal on behalf of those clients. Where
a lawyer represents claimants, the Tribunal assumes that the

lawyer is acting with the authority of those claimants.

Engaging a lawyer

Claimants are not required to be represented by a lawyer at Tri-
bunal hearings. However, lawyers are skilled in dealing with
the technical legal issues that may arise in an inquiry, in ensur-

ing that evidence is presented effectively, and in managing the




large amount of documentation that the claims process often
generates. For these reasons, the Tribunal usually prefers both
that claimants are legally represented and, where it is appropri-
ate, that claimants arrange joint representation with other
claimants.

When claimants appoint a lawyer to represent them, the Tri-
bunal’s practice is to treat the lawyer as the address for service
for the claim (see p26). That means that the Tribunal will send
documentation relating to the claim to the claimants’ lawyer,
who is then responsible for informing her or his clients of the
information received. Accordingly, it is important that claim-
ants have a good relationship and open communication with
their lawyer.

The appointment of a lawyer early in the claims process can
be an advantage in that it often enables issues to be focused on

and the research to be directed to the relevant issues.

Legal aid

Civil legal aid is available for Tribunal claims, and claimants

should discuss their eligibility for it with their lawyer. The Tri-
bunal’s registrar can provide legal aid application forms, but

the Tribunal does not process or decide the applications. Com-

pleted application forms should be sent to:

The Wellington Legal Aid Unit
PO Box 24 149

Wellington




THE TRIBUNAL’S REGISTRATION PROCESS

Registration
21

When a claim is submitted, Tribunal staff immediately send a
letter acknowledging its receipt. If the claim cannot be regis-
tered, Tribunal staff will contact the claimants to explain why
this is so.

If the claim can be registered, the Tribunal will issue a for-
mal note, called a memorandum-direction, that directs the reg-
istrar to:

» register the claim by assigning it a ‘Wai number’; and

» give notice of the claim to those people and agencies that

will be, or are likely to be, affected by the claim.

It is important to read the memorandum-direction care-
fully because it may make other statements or directions relat-
ing to the claim. For example, the Tribunal may direct that the
claim be heard at the same time as other claims or that the
claimants provide particular information. If claimants are un-
sure as to the meaning of a memorandum-direction, they
should contact the Tribunal.

The registration of a claim and the allocation of a Wai num-
ber to it does not mean that the Tribunal accepts that the claim
is well founded or that the people who have submitted the
claim are the appropriate representatives of the people on
whose behalf the claim is made. These are matters that can be
determined only by a Tribunal inquiry into the claim. Registra-
tion is simply an administrative step that must occur before a

Tribunal inquiry can take place.




Notification

Natural justice requires that those who are affected by a claim
be given an opportunity to make submissions on, or to present
evidence relating to, the claim. The Tribunal therefore gives no-
tice of a claim by sending a copy of it to those people and or-
ganisations. The Crown (which includes the Office of Treaty
Settlements, the Crown Law Office, and other relevant Govern-
ment departments) is always notified of a claim. The Tribunal
also notifies:

» other claimants who have claims that relate (or might re-

late) to the same issues;

» Maori organisations who have (or might have) an interest

in the claim; and

» any affected local authorities in whose area the claim is

located.

To assist the Tribunal in giving notice of a claim, it is helpful
if claimants state in their claim the people and organisations
that they believe will be affected by it.

Later, when hearings are scheduled, the Tribunal will notify
those parties on the notification list that hearings are about to
take place. It will also give public notice of the claim and the

hearings by publishing notices in relevant newspapers.

The record of inquiry

At the same time as the Tribunal registers a claim, it sets up a

record of inquiry for the claim. This record holds all the



A Tribunal staff member checks the record of inquiry of a claim

important documents relating to the claim, including the state-
ment of claim, any amendments or additions to the claim,
memoranda relating to procedural issues, and the evidence
that has been submitted. These documents may come from var-
ious sources, such as the immediate claimants, the Tribunal,
the Crown, other claimants, and people who have established a
right to be heard. The Tribunal may consider written evidence
only if it has been filed with the Tribunal and entered on the
record.

Where the Tribunal hears a number of claims in one in-
quiry, it creates a combined record of inquiry for them, usually
under an ‘independent’ Wai number (ie, one that has not previ-
ously been assigned to a particular claim). At the same time, it

maintains a separate record for each individual claim.



For ease of reference, every document entered on a record
of inquiry is assigned a number or an alphanumeric identifier,

and the Tribunal compiles an index to each record.

Access to the record

Documents entered on the record of inquiry are distributed to
the Crown and to the others involved in the inquiry, including
affected claimants. Generally, members of the public may also
access a document once it is entered on the record. By operat-
ing openly and publicly in this way, the Tribunal gives effect to
the requirement of natural justice that those who are affected
by a claim must be given an opportunity to find out about it
and respond to it. It also increases public support for the Tribu-
nal’s process. But because documents on the record will be
made publicly available, claimants should be careful about the
personal information (such as private addresses and telephone
numbers) that they disclose in those documents.

General correspondence between claimants and the Tribu-
nal is not entered on the record of inquiry but is kept sepa-

rately in confidential claim files.

Sensitive information

If claimants are concerned about others having access to sensi-

tive written or oral evidence that is to be submitted to the



Tribunal, they should first discuss the matter with their legal
representative (if they have one) or with Tribunal staff. It may
be that it is not essential for the purposes of the claim for the ev-
idence to be presented to the Tribunal. Or it may be that it can
be presented in a way that meets both the claimants’ concerns
and the Tribunal’s needs.

It is possible for claimants to apply to the Tribunal for a re-
striction to be placed on access to evidence containing sensi-
tive information (such as whakapapa or details about wahi
tapu). Such applications are not granted automatically; the Tri-
bunal must be satisfied that there are good grounds for restrict-

ing access to the evidence.

The Tribunal and copyright
Under the copyright laws, the Tribunal is not restricted by

copyright where it uses or copies material for the purposes of
its proceedings. This means that it may legally copy all the doc-
uments entered on a record of inquiry and distribute them to
the concerned parties. The purpose of this copyright exemp-
tion (which applies to all commissions of inquiry) is to allow
the Tribunal to carry out effectively its duty to inquire into and
report on claims.

For other purposes, however, the Tribunal must observe nor-

mal copyright restrictions.




Address for service

The Tribunal requires an address for service for each claim.
This is the address to which the Tribunal and the parties to the
claim will send documents relating to the claim or to the wider
inquiry in which it is being heard. Usually, the address for ser-
vice is the address of one of the claimants named in the claim,
although another person may be appointed as the claimants’
representative and their address nominated as the address for
service. Where claimants engage a lawyer, the lawyer’s offices
will normally become the address for service.

Tribunal staft will provide the address for service for a claim
to those who request it.

Claimants should always advise the Tribunal as soon as pos-

sible of any change in the address for service.

PREPARING A CLAIM FOR HEARING
General information

Preparing a claim for hearing involves claimants in many
tasks. The preparation is likely to include:

» liaising and communicating on a regular basis with other
members of the claimant group to keep them informed of
developments, and to involve them in decisions, relating
to the claim;

» liaising and corresponding with Waitangi Tribunal staff,

and with other bodies (such as the Crown Forestry Rental



Trust), about research matters, hearing timetables, and ar-
rangements for hearings;

» engaging a lawyer to represent the claimants at Tribunal
hearings and at conferences dealing with procedural is-
sues, and maintaining ongoing communication with that
lawyer;

» meeting with the professional historians or other experts
who are preparing reports about the claim; and

» preparing traditional evidence, including a written mana
whenua report, and traditional and contemporary oral
evidence.

These tasks are often spread over a considerable period of
time, but that is not always the case — the amount of time avail-
able for preparation depends on when the claim is submitted
and when the Tribunal is to hear the hearing district in which
the claim falls (see p29). Experience shows that it can be as
difficult for claimants to sustain the preparation of a claim
over a long period as it can be to prepare a claim for hearing in

a short period of time.

Getting a claim researched

The type and amount of research that is necessary depends on
the particular claim and the issues raised in it. The research
needed for a tribe’s historical land claim, for example, is likely
to be different from that which is needed for a claim about a

present-day governmental education policy. In order that

> [



research is directed to the appropriate issues, it is preferable
- -8 that claimants talk to the Tribunal’s research staff before start-
ing their own research.

There are several ways by which claims can be researched:

» claimants may fund and carry out their own research;

» claimants may seek research funding from bodies such as
local runanga or the Crown Forestry Rental Trust (con-
tact the trust for information about its funding criteria:
see page 10 for the address);

» the Tribunal may commission research for itself, using ei-
ther a member of its own research staff or another profes-
sional researcher; or

» the Tribunal may authorise claimants to commission re-
search on their own behalf at the Tribunal’s expense
(these reports usually cover traditional evidence).

For further information about research, refer to the Tribunal

publication Preparing Claimant Evidence for the Waitangi Tri-
bunal (see p39) or contact staff at the Tribunal or the Crown

Forestry Rental Trust.

THE TRIBUNAL’S HEARING PROCESS

How are claims heard?

In general, the Tribunal groups claims into geographical areas
called inquiry districts, and it will hear all the claims, both his-

torical and contemporary, that relate to a district in one



inquiry. However, generic claims (being claims that do not re-
late to particular inquiry districts) or claims that have been
granted urgency may be heard in separate inquiries.

In determining the boundaries of an inquiry district, the Tri-
bunal will balance a number of factors, including:

» the commonalities between claims (such as the Crown’s

actions or the resources to which claims relate);

» the geographical size of the district;

» the number of claims to be heard within the district; and

» the associations that tribes have with an area.

Although the Tribunal will make the final decision on the ex-
tent of the inquiry districts, it will invite the Crown and any af-
fected claimants to make submissions on the districts as they

are proposed.

Order of hearing districts

The Tribunal maintains a forward programme that sets out a
projected timetable of research and hearings for each inquiry
district. The programme is based on a number of factors,
including:
» the priority given to districts with a raupatu element to
their claims;
» the research already underway via the Tribunal and the
Crown Forestry Rental Trust;
» any overlaps with other districts already in hearing or be-

ing researched; and
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» the strength of the claimants’ desire to go through the Tri-
bunal process, as opposed to entering into direct negotia-
tion with the Crown.

Because there are many factors that can affect when a dis-
trict will be ready for hearing, the order in which districts are
to be heard may change. The forward programme is updated
and printed each year in the Waitangi Tribunal Business Strat-

egy, which is available from the Tribunal.

The casebook method

Tribunal inquiries generally follow the casebook method. This
involves planning - as far as is possible - the research required
for an inquiry and completing that research before hearings
start. The completed research is then bundled together into vol-
umes (collectively known as a ‘casebook’) and distributed to
counsel representing the main claims in the inquiry.

One of the aims of the casebook method is to shorten the
hearing process by avoiding the need to undertake research
once hearings have started. It also helps claimants to fully de-
tail - to particularise - their claims before hearings start, and it

helps the Crown prepare its response to the claims.

Urgent inquiries
In certain circumstances, the Tribunal may decide to urgently

inquire into a claim, or a part of a claim. In considering an



application for urgency, the Tribunal will look at a number of

factors, including whether:

» the claimants can demonstrate that they are suffering, or
are likely to suffer, significant and irreversible prejudice
as a result of current or pending Crown actions or poli-
cies;

» the claim challenges an important, current, or pending
Crown action or policy;

» an injunction has been issued by the courts on the basis
that the claim for which urgency has been sought has
been submitted to the Tribunal;

» there is an alternative remedy that, in the circumstances,
it would be reasonable for the claimants to exercise (such
as action in the general courts); and

» the claimants are ready to proceed urgently to a hearing.

The Tribunal considers applications for urgency very care-

fully and, before making a decision, will hear submissions
from the claimants and from those affected by the application,

including the Crown.

Appointing a Tribunal

From the available pool of Tribunal members, a panel of be-
tween three and seven members is constituted to inquire into a
particular claim or grouping of claims. Each panel has a presid-
ing officer, who must be a legally qualified member of the

panel, the chairperson of the Tribunal, or a judge of the Maori



Land Court. The presiding officer is responsible for issuing di-
rections relating to the inquiry and for guiding the Tribunal on

procedural issues, which often include points of law.

Planning an inquiry

As the casebook for an inquiry district is finalised, Tribunal
staff will liaise with claimants and their representatives about
how the hearings will be run. The matters to be worked
through include the order in which claimant groups are to be
heard, where hearings are to be held, and the arrangements to
be made for each hearing venue.

The presiding officer is also likely to hold conferences of par-
ties at regular intervals throughout an inquiry to settle some of
these planning matters. The Tribunal may also hold confer-
ences to clarify the issues that it is to inquire into, to settle the
evidence that parties intend to call, and to hear submissions

from parties on procedural issues raising legal questions.

Hearing venues

The Tribunal tries to hear claimant groups at the venue of their
choice and according to their protocols, where that is desired.
Usually, claimant groups are heard on their marae. When the
Tribunal hears the Crown and others who are entitled to be
heard, it often moves to a neutral venue (such as a public hall

or a conference centre) or, occasionally, it uses courthouse



facilities. In all cases, however, the Tribunal must be satisfied
that a proposed venue is suitable for its needs and that it meets
certain health and safety requirements. Accordingly, the Tribu-
nal makes the ultimate decision as to where it sits.

Where a marae is the venue, there needs to be close commu-
nication between the Tribunal’s staff and a marae representa-
tive on a range of matters, including the seating arrangements,
the delivery of Tribunal equipment, the gaining of access to the
wharenui to set up equipment, the catering arrangements, and

so forth.

Hearings

The purpose of hearings is for claimants to present their evi-
dence to the Tribunal in order to substantiate their claims.
Other parties, including the Crown, present their own evi-
dence. The parties’ lawyers will also make submissions contain-
ing legal arguments based on Treaty principles. Hearings are
normally open to the public.

Typically, claimant evidence is a mix of oral evidence from
kaumatua and rangatahi and written evidence relating to the
claimants’ traditional history and to their grievances against
the Crown. Where the evidence is written, it will normally
have been submitted to the Tribunal in advance, according to a
timetable set by the Tribunal. At hearings, witnesses usually
present summaries of their reports. Evidence may be pre-

sented in te reo Maori, and all witnesses may be questioned by




The radio spectrum Tribunal and Crown representatives hear evidence from a

Native American lawyer in Washington DC by way of a video link, Wellington,
May 1999. Photo courtesy the Dominion.

the Tribunal and by counsel for other parties. Sometimes, in
the course of a hearing, the Tribunal will visit sites of impor-
tance to the claimants (such as pa sites and wahi tapu) so as to
gain a fuller appreciation of the claim or claims.

The length of an inquiry depends on a number of factors. In
a large district inquiry, hearings may be spread over a couple
of years, or sometimes longer. This timeframe arises from the
amount of preparation required for each hearing and because
most members do not work full-time for the Tribunal. In a
smaller inquiry, no more than two or three hearings may take
place over a much shorter period of time. Occasionally, where

a single claim is being heard and the issues are limited, there



may be no need for more than one sitting, and that may be
completed in just a few days.

The general order of proceedings over the course of an in-
quiry is as follows:

» the claimants present their evidence and submissions;

» others with an interest in the inquiry present their evi-

dence and submissions;
» the Crown presents its evidence and submissions; and

» the parties present their closing submissions.

After the hearings

After the Tribunal has heard all the evidence and submissions
in an inquiry, it writes its report. The amount of time that this
takes depends on a number of factors, including the size of the
inquiry. In a district inquiry, the Tribunal will aim to be ready
to release its report approximately nine to 12 months after the
last hearing.

The Tribunal releases its report simultaneously to the claim-
ants and to the Minister of Maori Affairs (and to any other Min-

isters who have an interest in it).

Reporting options
The Tribunal’s task is to decide whether, on the balance of
probabilities, a claim is well founded. If the Tribunal decides

that a claim is well founded, it may recommend to the Crown

3 [



Tribunal manager Dr the Honourable lan Shearer presents the Tribunal’s

Ngati Awa Raupatu Report to Te Runanga o Ngati Awa chairman Joe Mason
at Taiwhakaea Marae, Whakatane, October 1999. Photo courtesy Whare
Akuhata.

how the claimants can be compensated, how the harm they are
suffering can be removed, or how similar harm can be pre-
vented from happening in the future. In some cases, the Tribu-
nal reports both its findings and its recommendations in one
report. In other cases - particularly where the Tribunal has
been asked to make binding recommendations (see p7) - it
may report in two stages. In these latter cases, the Tribunal’s
first report is likely to contain only its findings and its conclu-
sion on whether the claim is well founded. Where the Tribunal

upholds the claim, the parties may at that stage enter into



settlement negotiations and it may not be necessary for the Tri-
bunal to make detailed recommendations. However, if such
recommendations are required, the Tribunal will hold a ‘reme-
dies hearing’, where the parties will present further evidence
and submissions on what they believe the Tribunal should rec-
ommend. The Tribunal will then issue a further report with its
recommendations (if any).

Sometimes, the Tribunal will issue an interim report that
deals with just part of a claim or a grouping of claims, or that
presents preliminary findings based on some, but not all, of
the evidence. However, an interim report may prove sufficient
to enable the claimants and the Crown to enter into direct

negotiation.

Claimant costs

Although no fee is charged to submit a claim to the Tribunal,
being a claimant in the claims process may involve a sizeable
amount of expense. Some, but not all, of these costs will be met
by the Tribunal or by other organisations. Some costs claim-
ants will have to meet. One of the biggest costs that claimants
will face is to their time.

The Tribunal will cover the costs of:

» research that it commissions; and

» distributing documents on the record of inquiry (where

this is done by the Tribunal’s administration).




The Tribunal will contribute to the costs of:
» hiring marae or other hearing venues;
» hiring essential equipment needed for hearings (such as

additional seating or tables and so forth);

v

providing lunches for Tribunal members and staff attend-
ing hearings;
» site visits; and
» providing interpreters at hearings.
The Tribunal will not pay for:
» claimants’ legal costs;
» claimant witnesses’ costs;
» claimants’ travel and accommodation costs;
» non-essential hearing costs (such as general hospitality
and catering costs, other than those stated above); and
» costs involved in direct negotiations with the Crown.
Funding to meet some of the costs that the Tribunal does
not cover may be available from other sources. For example:
» the Legal Services Agency” may provide civil legal aid to
meet legal costs (see p20);
» the Crown Forestry Rental Trust may provide financial as-
sistance to claimants (see p9); and
» the Office of Treaty Settlements may agree to assist claim-
ants with costs involved in negotiating settlements to

claims (see p10).

* As of 1 February 2001, the Legal Services Agency replaced the Legal Services
Board.



FURTHER INFORMATION

Tribunal publications

Further information about the Waitangi Tribunal claims pro-
cess is contained in the following Tribunal publications:

» Guide to the Practice and Procedure of the Waitangi Tribu-
nal, a guide for claimants and lawyers;

» Preparing Claimant Evidence for the Waitangi Tribunal, a
guide for claimants written by Tribunal historian Dr
Grant Phillipson;

» Te Manutukutuku, the Tribunal’s newsletter, which any-
one interested in the Tribunal may ask to receive;

» The Waitangi Tribunal Business Strategy, an annual docu-
ment that sets out the Tribunal’s strategic direction for the
next three to five years; and

» The Waitangi Tribunal Business Unit Management Plan,
an annual document that describes how the strategies set
out in the Business Strategy will be applied and what will
be achieved during the financial year.

The above publications can be obtained from the Tribunal

at no cost.

Legal Services Board videos

In 1999, the Legal Services Board produced a three-part video
series, Journeys: Ngai Tapuae:
» video 1, Ngai Tohu: Signatures, presents key information

about the Treaty through a fictional land claim;



» video 2, Voices of the Treaty: Te Reo o te Tiriti Mai Ra Ano,
- 40 offers a range of individual views on recent New Zealand
history, Treaty law, and the settlement process; and
» video 3, Te Raukura: The North Taranaki Claim, is a docu-
mentary exploring the complexity of a claim and the pro-
cess involved in seeking a settlement.
The videos have been distributed widely to public libraries,
citizens advice bureaux, community law centres, tertiary insti-
tutions, and secondary schools. They can also be bought from

Whitcoulls stores.

A REMINDER

Please let the Tribunal registrar know as soon as possible if:
» you appoint a lawyer to represent your claim;
» your or your lawyer’s contact details change; or
» you intend to withdraw your claim.
If you need any further information or have any questions

about the claims process, contact the Tribunal’s staff.



APPENDIX I

Sample form of claim

[Insert your address]

The Registrar
Waitangi Tribunal
PO Box 5022 (DX SP22525)

Wellington

[Insert the date]

1.1/We, [Insert name(s), address(es), occupation(s), tribe(s)],

2. For myself/ourselves and [Give names of any group(s) on
whose behalf the claim is made; for example:

‘For myself and the descendants of Tamatu of which I am
one’; or

‘For ourselves and Ngati Iti, of which we are members, and
with the support of the Ngati Whanui Maori Trust Board on
which Ngati Iti is represented’; or

‘For ourselves and the several tribes shown opposite our

3
names’|,

3. Claim I am/I am likely to be / we are/we are likely to be

prejudicially affected by [Here describe your claim].

Remember that, under section 6 of the Treaty of Waitangi

Act 1975, the claim may be made only in terms of policies or
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practices or actions or omissions of the Crown, or in relation to
Acts of Parliament or other statutory instruments. The Tribunal
cannot, however, inquire into proposed legislation unless it has

been referred to the Tribunal by the appropriate authority.

And I/we claim that these matters are contrary to the princi-

ples of the Treaty of Waitangi.

4. 1/We seek the following relief: [Set out relief sought].

Although there is no requirement that you state in advance
of a hearing the compensation that you are seeking, you may
set this out. Sometimes, claimants initially seek a finding that a
claim is well founded and ask for permission to nominate the
specific compensation at a later date. However, claimants seek-
ing the return of memorialised land or Crown forest land under
the Tribunal’s binding powers should advise the Tribunal of that
in the statement of claim.

If you set out the compensation that you are seeking, you
should add at the end: ‘and such other relief as the Tribunal con-

siders appropriate’.

5. I/We wish the Tribunal to commission a researcher to re-

port on the claim.

If you ask for research assistance, you will be required to pro-
vide a research proposal setting out the research topic, the

types of sources that need to be researched and their locations,



an outline of the report’s structure, the names and quali-
fications of the researcher(s) to be used, a timetable, and a 3 -
budget.

6.1/We ask for permission to amend this claim, if necessary.

7. The Tribunal is advised that my/our legal representative is
[Give your lawyer’s name (if you have a lawyer), their full postal

address, and their fax and telephone numbers |.

Civil legal aid is available for Tribunal matters. Applications
should be sent to the Wellington Legal Aid Unit, PO Box 24 149,
Wellington. Application forms may be obtained from the unit

or the Tribunal.

8.1/We wish the claim to be heard at [ Name venue].

If you wish the claim to be heard at a particular place, such as

a specific marae, state this here.

9. I/We believe the following persons and organisations

should be notified of this claim: [List names and addresses].

Those affected could be other Maori, Government depart-
ments, corporations, local authorities, or private individuals.
List all those who you think might be affected by the claim and
provide their addresses where possible. Remember that it is

important for the Tribunal to notify everyone who might be
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affected. Failure to give adequate notice may invalidate the Tri-

bunal’s proceedings.

10. This claim amends/replaces my/our earlier claim of

[Give date of earlier claim].

If this claim is in addition to an earlier claim, note the date
that the earlier claim was made. Usually, the same people who
submitted the original claim must submit any addition to it or
an amended statement of claim. Omit this section if this is your

first statement of claim.

11. I/We can be contacted care of: [ Give address for service].

It is important that you include a residential address (in addi-
tion to any box number) and a telephone number at which Tri-
bunal staff or parties to the claim can easily contact you. This
may be the address of a person making the claim, but if you

have a lawyer, their address will normally be the address for

service.

[Insert the date]

[Print name(s) of claimant(s)]

[Sign here]



APPENDIX 11

The claims process

The claimants submit a

i ' A The claimants may withdraw
claim to the Waitangi

their claim at any stage

Tribunal
<
<
A
The claim is registered If the claim cannot be
and assigned a ‘Wai P registered, it is sent
number’ back to the claimants,
who may revise it
Y
The CrOYVn and ?thers The Tribunal may decide not
with t‘m mtereSt_m the to inquire into a claim if it is
claim are notified trivial, frivolous or vexatious,
or not made in good faith, or
if there is a reasonable alter-
v native open to the claimants

The Tribunal groups
related claims to hear
at the same time

The Tribunal may refer a claim
to mediation, where the medi-
ator will use her or his best
endeavours to bring about a
settlement of the claim

A 4
The claims to be heard
together are researched,|
by the Tribunal, the
claimants, or other
agencies (such as the
Crown Forestry Rental
Trust), or by a combi-
nation of these groups




Y

Research is filed with
the Tribunal

Y

A casebook is compiled|
containing all the re-
search to be presented
to the Tribunal during
its inquiry into the
related claims

Y

Conferences are held to|
timetable the hearings
and decide other
procedural matters

Y

Tribunal hearings begin

- evidence and submis-

sions are presented by

claimants, followed by

the Crown and others

with an interest in the
claims

Y

The Tribunal issues its

report on the claims

At any stage, the claimants
may decide to negotiate di-
rectly with the Crown (for fur-
ther information, refer to the
handbook Healing the Past,
Building a Future: A Guide to
Treaty of Waitangi Claims and
Direct Negotiations with the
Crown, produced by the Office
of Treaty Settlements)



<
<

\ 4
The claimants and the If the Tribunal has not
Crown study the report| | made any recommen-
and consider their " dations, the claimants
responses or the Crown may
request that the
Tribunal reconvene for
v aremedies hearing
If the claimants and the|
Crown agree to negoti-
ate, both develop their A 4
positions and negotia- The Tribunal conducts
tions begin aremedies hearing and[——
issues a report

Y

The claimants and the
Crown agree on the
terms of settlement,
and a deed of settle-

ment is signed

The Crown may decide not to
accept the recommendations
that the Tribunal has made

Y

The settlement is im-
plemented; if required,
legislation is enacted
to give effect to the
settlement

Y

The claim is resolved




Additional copies of this booklet can be obtained from
the Waitangi Tribunal and a pDF version is available at

the Tribunal’s website, www.waitangi-tribunal.govt.nz
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