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From the Chairperson

T ENA KouTOU. Thisissue illustrates
the growing diversity of the Wai-
tangi Tribunal’s inquiry work. Over the
past year, we have concentrated on pro-
gressing our large district and regional
inquiries. Two (Tongariro National Park
and Te Urewera) have produced reports.
Two reports (Whanganui and Te Papa-
rahi o te Raki stage 1) are in preparation.
Two inquiries (Te Rohe Potae and Te
Paparahi o te Raki stage 2) have com-
menced hearings; and two (Taihape
and Porirua ki Manawatii) have planned
or begun their research preparation.
Between them, these inquiries cover
more than 8oo claims, a third of the total
number registered with the Tribunal
since its creation in 1975, and they
address a wide array of issues, many
historical but also a number arising in
recent times.

Late 2012 witnessed several signifi-
cant milestones for the Tribunal. In
December, we marked the conclusion
of the Tongariro National Park dis-
trict inquiry with the pre-publication
release of the report Te Kahui Maunga.
In October and December, the Tribunal
also released the third and fourth parts
of the Te Urewera report, addressing
most of the remaining issues in that
inquiry. In September, the Rohe Potae
inquiry finalised its statement of issues,
and in November it convened at Te
Tokanganui-a-noho Marae in Te Kuiti
for the first of its current round of 14
scheduled hearings. In December, the Te
Paparahi o te Raki Tribunal produced its
statement of issues for stage 2, covering

B

Chief Judge Wilson Isaac with some recent reports

all the post-1840 claim issues. This set
the stage for the hearing of opening sub-
missions at Waitangi in March 2013, the
first of 21 planned hearings in four rota-
tions around the region. In all, the
Tribunal will hear some 650 claims over
the next two to three years in these two
inquiries.

The past year has also seen a widen-
ing range of claims granted urgency. The
Port Nicholson Block Urgency Report,
released in August 2012, focused on a
particular aspect of the Crown’s Treaty
settlement with Taranaki Whanui. The
Ngati Kahu Remedies Report, released
in February 2013, addressed an appli-
cation for specific recommendations
on how Ngati Kahu’s pre-1865 claims,
previously adjudged well-founded in
the Muriwhenua land inquiry, might
be remedied. The national freshwater



From the Acting Director

I{IA ORA KOUTOU. It is my pleas-
ure to be able to contribute to

this issue of Te Manutukutuku.

I have spent the last few months
working closely with the Waitangi Tri-
bunal’s management team, and it has
been great to gain an insight into the
organisation’sadministrative processes.

One piece of work that I have been
involved in has been the Tribunal’s
strategic plan, which will outline the
Tribunal’s priorities and direction for
the next five to seven years. We have
considered what the future working
environment might look like when the
Tribunal’s role in the historical inquir-
ies is complete and the main focus of
the work moves towards the contem-
porary and kaupapa claims. What sup-
port structures and resources might
that require and how can we prepare
for a transition to a quite different

A New Judge

T a special sitting of the Maori

Land Court on 25 January 2013,
Judge Michael Doogan was sworn in
as a temporary judge of the court. His
warrant also entitles him to preside
over Waitangi Tribunal inquiries.

Judge Doogan has worked in both
private and public practice in New
Zealand and England, including stints
as Crown counsel in the Crown Law
Office’s Treaty Issues and International
Law Team and as a barrister repre-
senting numerous Waitangi Tribunal
claimants.

At the swearing-in, Chief Judge
Wilson Isaac spoke of the qualities
that made Judge Doogan suitable for
his appointment as a judge, telling
him that “you have been described by
many of your opponents on the legal

Acting Tribunal Director Julie Tangaere

work programme? This has been a
very thought-provoking exercise.

At the Ministry level, the Secretary
for Justice has recently released a new
business strategy, the main goal being

battlefield as a true gentleman. You
have shown empathy, humility, mod-
esty, fairness and kindness when all
around you seemed to be in turmoil’

Justice Joseph Williams spoke of his
long relationship with Judge Doogan,
stretching from the Waipatu Maori
Catholic kapa haka group through to
Judge Doogan’s subsequent work as a
clerk for Justice Sir Rodney Gallen and
as Crown and claimant counsel in the
Tribunal, and of Judge Doogan’s stand-
ing as ‘a man who would never shift
anchor in heavy weather’.

Erima Henare presented Judge
Doogan with a whalebone taonga on
behalf of Ngati Hine, for whom the
judge had acted in the Te Paparahi o
te Raki inquiry. Mr Henare told the
court that Ngati Hine had named their

to reduce the time taken to dispose
of cases by so per cent by 2017. This
means that we are looking at how we
can do things smarter and more effi-
ciently. For example, we have been tri-
alling paperless hearings in the Rohe
Potae inquiry, with Tribunal members
using iPads to store and manage the
large volume of documents required.
The administration will also be devel-
oping a range of other initiatives.

The managers and staff here at the
Tribunal remain committed to provid-
ing timely and efficient administrative
support for the inquiry process.

I hope you enjoy this issue. Kia ora
ra.

Julie Tainigaere
Acting Director a0

Judge Michael Doogan

lawyer Te Hautupua, because that con-
veys ‘all of the traits that are possessed

by Judge Doogan. 0




Tribunal Appointments

N CHRISTMAS EVE 2012, the

Minister of Maori Affairs, Pita
Sharples, announced the appointment
to the Waitangi Tribunal of four new
members and the reappointment of
one.

Sir Hirini Moko Mead, one of the
Tribunal’s most experienced kaumatua
members, has been reappointed for a
further three-year term.

Nicholas Davidson was previously
a partner at Bell Gully, where he acted
for a number of clients, including
Ngai Tahu, the New Zealand Maori
Council, and Te Ohu Kaimoana. He
was involved in the 1989 and 1992 com-
mercial fisheries settlements and the
1990 forestry settlement.

Miriama Evans (Ngéti Mutunga,
Ngai Tahu) has held many senior roles
in the public service, as well as iwi
governance roles, including as a trus-
tee of Te Rananga o Ngati Mutunga,
Te Whiringa (the Ngati Mutunga
Community Development Charitable
Trust), and the Ngati Mutunga Invest-
ment Charitable Trust. She is the co-
author of The Art of Maori Weaving.

Dr Rawinia Higgins (Tihoe) is
currently an associate professor at
Victoria University’s School of Maori

Nicholas Davidson

Studies (Te Kawa a Maui). She has
published articles on a wide range of
topics relating to te reo, Maori cul-
ture, and history, and is a composer of
award-winning waiata for kapa haka
groups within the Wellington region
and for groups within Tahoe.

The political career of the Honour-
able Paul Swain has spanned 15 years,
during which time he has held a num-
ber of ministerial portfolios, includ-
ing those of Associate Minister for
Economic Development, Associate
Minister of Finance, Minister of Com-
merce, Minister of Communications,
Minister of Corrections, Minister of
Immigration, Minister for Information
Technology, Minister of Labour,
Minister for State-Owned Enterprises,
Minister of Statistics, and Minister
of Transport. In 2009, he was made a
Companion of the Queen’s Service
Order for services as a member of Par-
liament. Since retiring from politics,
he has worked as a consultant, includ-
ing in the Treaty settlement field.

Chief Judge Wilson Isaac congratu-
lated all members on their appoint-
ment, and thanked Sir Hirini for his
continued dedication to the work of

the Tribunal. a

Dr Rawinia Higgins

Sir Hirini Moko Mead

The Honourable Paul Swain

Miriama Evans




An Interview with Joanne Morris

ON Friday 15 February 2013, past
and present Waitangi Tribunal

members and staff came together to
farewell Joanne Morris, the Tribunal’s
longest serving member. Jo was only in
her mid-30s when she was appointed
in 1989 but quickly became an indis-
pensable part of the membership for
her legal and social skills.

Jo’s first major assignment was the
Muriwhenua land inquiry, whose
report was published in 1997. The
following year, she became the first
female presiding officer, in the Te
Whanau o Waipareira inquiry. She also
served on other high-profile inquir-
ies into issues such as the Crown’s
foreshore and seabed policy (2004)
and its Treaty settlement processes in
the Tamaki Makaurau region (2007),
as well as the district inquiries in Te
Urewera and Te Paparahi o te Raki.
In total, Jo has worked alongside 25
Maori and 17 Pakeha members on 19
different inquiries. Yet, for most of this
time, being a Tribunal member was a
part-time job for her — until recently,
she also filled a range of prominent
public sector positions, including
those of Law Commissioner (for five
years) and chair of the Broadcasting
Standards Authority (for six).

After her farewell, Jo sat down with
Principal Historian Michael Allen
to reflect on her career as a Tribunal
member and to discuss her plans for
the future.

Jo, in many ways you were a trail-blazer
when you were first appointed to the Tri-
bunal - a young, female, Pakeha lawyer.
What were your first impressions?

Much of the Muriwhenua inquiry —
the first major inquiry I worked on
— was new to me. I'd taught land law
at Victoria University, but the course
didn’t cover any history or current

Joanne Morris

information about Maori land. And,
although I'd grown up in Hawke’s Bay
and gone to university in Christchurch,
I had then lived in Sydney for seven
years and Canada for a year, so I had
spent only four of my adult years back
in New Zealand before joining the Tri-
bunal. My knowledge of Maori — the
language, the people, the culture — was
limited. But I was keen to learn and
my new colleagues were very generous
with their knowledge. I spent a great
deal of time listening to their conver-
sations and to the evidence given at

hearings, and reading historian wit-
nesses’ reports about New Zealand’s
colonisation and its aftermath. I soon
came to understand the context for
Maori land and other claims.

At your farewell, you talked about the
Maori members you have worked with
who you remember fondly, including
Hepora Young, Sir Monita Delamere, Sir
Hugh Kawharu, and Bishop Manuhuia
Bennett. What was it about them that
made such a lasting impression?




I worked with both Monita and Manu
on the Muriwhenua inquiry and they
were very wise and kind men and also
great company. They loved life and
people and could analyse and explain
complex situations in memorable ways
— often through amusing or poignant
accounts of their own experiences.
Hepora also had great intelligence,
wisdom, and compassion, and a terrific
sense of humour. She and I had many
wonderful talks about life and people,
especially in the evenings when we
were away on inquiries together. Her
views on the role of Maori women
and on many other matters — includ-
ing such issues as whether women Tri-
bunal members should wear trousers
at hearings (some people at the time
disapproved) — were always liberal and
very clearly reasoned. I worked with
Sir Hugh Kawharu more than once,
but it was on the Waipareira inquiry
that we became close because of the
number of hours dedicated to discus-
sion and analysis.

The way those elders conducted
themselves in difficult or novel situ-
ations taught me that tikanga is not a
set of hard and fast rules but a guide
to the right behaviour in a particular
situation. One example that stands out
for me was when the Muriwhenua Tri-
bunal was scheduled to visit a distant
marae. It transpired that we did not
have a kuia with us to respond to the
karanga. Sir Monita Delamere spent
the drive to the marae teaching me how
to do the response, when he could have
asked someone else to do it. His rea-
sons for choosing me were that I was
a Tribunal member and I could sing
louder than others! Happily for me,
when we arrived at the marae, a kuia
came forward to lead us on and she
responded to the karanga, so I didn’t
have to use my newly acquired skill.

Being very new to matters of
tikanga at that stage of my career, I
relied on the advice of the Tribunal
kaumatua and kuia about how to act in
any situation in which we found our-
selves. As a result, I wasn’t particularly

apprehensive about others’ reactions
to things — such as me responding to
the karanga — that would be unusual
on the marae. Yet, now that I'm more
familiar with marae protocols, I know
that I'd be considerably more nervous
about doing something unusual that
my kaumatua or kuia advised me to
do. That might prove the point that ‘a
little knowledge is a dangerous thing’.

In the Te Whanau o Waipareira Report,
the Tribunal tackled the question of
urban Maori and their status under the
Treaty for the first time. What do you see
as that report’s key messages, 15 years
dfter its publication?

I think that report was very important
for recognising that Maori rangatira-
tanga does not exist only in strictly
kin-based communities. Any other
conclusion, that Tribunal believed,
would have fostered a limited and
exclusionary view of what, today, is a
Maori community with responsibil-
ities for the welfare of its members. At
the time we reported in that inquiry,
our recognition of urban Maori com-
munities would have been controver-
sial within some tribal circles, but I
believe that time has confirmed the
wisdom of the Tribunal’s findings.

Reflecting on some of the inquiries you
have been involved with, what effect do
you think the Tribunal has made, or how
do you see its contribution to broader
debate around Treaty issues in society?

The inquiries into contemporary
issues that I've been involved in, in
which claims against current Crown
action and policy have been upheld,
have had different degrees of direct or
immediate impact. Some may seem
to have had very little effect on the
Crown’s plans and behaviour. But, as I
see it, even when the message of a par-
ticular Tribunal report seems not to

have been heeded, the report still adds

to the fund of readily available know-
ledge about the meaning and applica-
tion of the Treaty and, in that way, it
can and will have an indirect effect on
Crown policy and practice in other
areas. After all, the existence of the
Tribunal’s jurisdiction means that it is
part of all Crown agencies’ core busi-
ness to be able to demonstrate that
their policies and operations are con-
sistent with Treaty principles.

So, even though some politicians
and newspaper letter-writers still assert
that no one knows what the principles
of the Treaty are — let alone how to
apply them - that’s simply not true:
there is a great wealth of information
and wisdom about exactly those mat-
ters in the Tribunal’s many reports
on Treaty claims that span the entire
country and the entire period from
1840 to the present day. All Crown
agencies are aware of those reports and
they’d be remiss if they attempted to go
about their business without referring
to them. So I believe that the Tribunal’s
work has played a substantial role in
bringing the Treaty of Waitangi into
the core business of government. And
while the result is not yet perfect,
that’s not surprising: the task involves
change on a scale and of a nature that
can only be achieved in stages.

Lastly, what is in store for Jo Morris now?

I still have report-writing tasks to com-
plete as a member of the Te Urewera
and Te Paparahi o te Raki inquiry
panels but, overall, I intend to be less
involved in paid work than I have been.

I intend to continue in my role as
a board member of Taki Rua Produc-
tions, which is now branching out from
being a national Maori-based theatre
company into film and other media
presentations of New Zealand works.
And I want to stay fit and do more
travelling within and outside New
Zealand. Last, but certainly not least,
I intend to spend more time relaxing
with my family and friends. 0




National Park Pre-publication Report

THE Waitangi Tribunal released
the National Park district inquiry
report in pre-publication format on 24
December 2012. The inquiry district
centres on te kahui maunga, the chiefly
cluster of mountains in the central
North Island.

The iwi and hapu taking part in
the inquiry were Ngati Rangi, Ngati
Hikairo, Ngati Tarangitukua, Ngati
Tawharetoa, Ngati Manunui, Ngati
Waewae, and Ngati Maniapoto. They
are connected by whakapapa to the
mountains and to each other.

The inquiry panel was made up
of Tribunal chairperson Chief Judge
Wilson Isaac, the Honourable Sir
Douglas Kidd, Professor Sir Hirini
Mead, and Dr Monty Soutar, and
there were 10 hearings, held between
February 2006 and July 2007.

There were 41 claims in the inquiry.
The two main issues covered were the
establishment and management of the
Tongariro National Park and the crea-
tion and operation of the Tongariro
power development scheme. In his

letter of transmittal, Chief Judge Isaac
wrote that ‘Both of these matters are
of national importance and are at the
heart of the inquiry’ Broader issues
relating to warfare and the loss of land
and other resources were also covered.

The Tribunal found that Crown
actions in the inquiry district at vari-
ous times breached the Treaty of
Waitangi principles of fairness, mutual
benefit, good faith, partnership, auton-
omy, equal treatment, and active pro-
tection. Because of this, the Tribunal
concluded that substantial redress was
due to the tangata whenua and that the
Crown should settle the issue of quan-
tum through prompt negotiation.

One of the key events discussed in
the report is Horonuku Te Heuheu’s
1887 agreement to tuku the moun-
tains into a joint trusteeship with the
Crown. In doing so, Te Heuheu was
inviting Queen Victoria to share in
his rangatiratanga and kaitiakitanga
of the mountains, guaranteeing Ngati
Tawharetoa’s special relationship with
them. The Tribunal found that this was

The Emerald Lakes, the Red Crater, and Mount Ngauruhoe, viewed from the Tongariro alpine crossing

not, as Native Minister John Ballance
believed at the time, an English-style
gift. Te Heuheu’s intention was to use
Pakeha law to protect the mountains
for the benefit of Maori and Pakeha
forever and to ensure that his iwi never
lost its special association with nga
maunga. The report states that, “With
hindsight, we can see that the minds of
Te Heuheu and Ballance had not met!
Presenting this tuku as a ‘noble gift} as
the Crown and others have historically
tended to do, is a misrepresentation of
Te Heuheu’s actions and aims.

The Tribunal found that the Crown
should have better informed itself as to
Te Heuheu’s intentions. It should also
have investigated the objections made
by other Maori when the Tongariro
National Park Bill was introduced to
Parliament later in 1887. It should have
consulted with other iwi with interests
in the park land, particularly Whanga-
nui. In addition, the Crown should
have honoured the two specific com-
mitments made to Te Heuheu at the
time of the tuku: that after he died his

Jeffrey Pang



son Tareiti would replace him as trus-
tee for life and that the remains of Te
Heuheu’s father, Mananui, would be
removed from the park and a monu-
ment erected to his memory. The
Crown abolished Tureiti’s trusteeship
in 1914 and did not reinstate it until
1922. Mananui’s remains were not
removed, and the monument eventu-
ally erected in 1953 was in memory of
Horonuku Te Heuheu, not his father.

After the national park was created,
the Crown failed to allow for specific
tangata whenua representation on the
park board until 1987. Te Heuheu and
his successors were given a single seat
on the board, which was insufficient
to create a partnership of the kind
intended in Te Heuheu’s tuku. That
voice was also diluted each time the
board was expanded. Meanwhile, land
belonging to nga iwi o te kahui maunga
was taken to add to the park, contrary
to the owners” wishes to develop the
land economically. Some land was
taken without due consultation, and
compensation was not always paid.

The report states that wahi tapu, bird
life, and the general environment of
the park were inadequately protected
and that taonga were developed for
commercial purposes without profit
to nga iwi o te kahui maunga. The
tangata whenua were also prevented
from customarily harvesting flora and
fauna, even though other groups were
sometimes given dispensation from
park rules. Since 1987, the Department
of Conservation has managed the park.
Although it has made some efforts
towards working with the tangata
whenua, its actions have generally not
been in partnership with nga iwi o te
kahui maunga, and various significant
problems have gone unaddressed.

The Tribunal recommended that
the park be shared jointly between the
Crown and nga iwi o te kahui maunga
under a new and inalienable Treaty
title and that it be managed by a new
statutory authority made up of repre-
sentatives of the Crown and iwi.

The report’s other main focus was
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The National Park inquiry district

the Tongariro power development,
which was constructed between 1964
and 1984 and which generates hydro-
electric power using the Whanganui
and Tongariro river systems and Lake
Rotoaira. When the scheme was estab-
lished, the Crown met with Ngati
Tawharetoa but not with any of the
other iwi with interests in the water-
ways, nor with the trustees of Lake
Rotoaira. Although the lake has been
significantly affected by the power
development, its owners were not
paid compensation. The development
has resulted in a loss of water quality,
habitat, and kai in the lake and rivers.
The Tribunal recommended signifi-
cant compensation in order to remedy
these Treaty breaches.

In regard to the wars of the 1860s,
the Tribunal found that, although they
undoubtedly had detrimental effects
on iwi and hapu of the district, there

was insufficient evidence to link these
effects to Crown actions. Nor did the
Crown invade the district, since Te
Heuheu and other Ngati Tawharetoa
rangatira had requested military help.
The Tribunal also looked at issues
that will be familiar to readers of
other Tribunal district reports. In
this inquiry district, as elsewhere in
the country, the Crown imposed the
Native Land Court and its associated
land tenure system, to the detriment
of Maori interests. The system made
Maori land difficult to manage and
develop, especially on a communal
basis, imposed significant and unnec-
essary expense, and contributed to the
erosion of tribal structures. The Crown
could have empowered Maori to man-
age and develop their land commu-
nally on a hapa basis, but it did not,
despite knowing that this was what
Maori wanted. Compulsory surveys




Mount Ruapehu at dawn

also left Maori landowners with large
debts, which often led to land loss.

Between 1880 and 1900, over half
the land in the inquiry district was pur-
chased, mostly by the Crown, which
remains by far the biggest landowner
in the area. In acquiring the land,
it used methods such as monopoly
purchasing, advance payments, and
undivided share purchases. It also
blocked private leases. The Crown
made its purchases primarily to facili-
tate Pakeha settlement, and it failed to
ensure that nga iwi o te kahui maunga
retained enough land for their contem-
porary and future needs. The Tribunal
endorsed the findings of previous pan-
els that these practices undermined
community ownership and collective
decision making and were in breach
of the principles of partnership, auton-
omy, and active protection.

The Crown also restricted the rights
of Maori landowners to derive income
from the forests on their land, and it
failed to provide alternative economic
opportunities to replace these lost
rights. At the same time, it allowed

logging companies to take timber from
land in the district, including national
park land. This was in breach of the
principle of equity.

Maori land development schemes
were a positive step, but the Crown
failed to consult the owners adequately
or to allow them sufficient autonomy.
The schemes failed to return a reasona-
ble profit, but this was not the Crown’s
fault, being due to factors outside its
control.

Maori land was also taken for pub-
lic works purposes. Of particular note
was Otiikou, where materials were
extracted without royalties, land was
taken with minimal compensation,
and ancestral remains were damaged
or destroyed. The Tribunal recom-
mended that this land be restored to
a usable condition and be returned to
the claimants, along with appropriate
compensation. In relation to public
works legislation generally, there was
still a “pressing need’ for reform.

The Tribunal made positive findings
about the Lake Rotoaira Forest Trust,
which administers 19,420 hectares of

forest land around the lake on behalf
of 9,000 Maori landowners. The report
states that Maori and Crown interests
have converged and that the moti-
vations of both parties are mutually
understood. Both parties have ben-
efited and continue to benefit. In gen-
eral, this partnership was positive and
upheld Treaty principles.

The Tribunal also discussed cus-
tomary fisheries, finding that these
were taonga. The Crown introduced
foreign species such as trout and then
prioritised the interests of anglers over
those of the iwi. It also failed to protect
water quality. Successive water man-
agement regimes have failed to accord
due priority to Maori interests.

The Tribunal further found that the
geothermal resources were taonga but
that the Crown had not allowed their
owners to retain exclusive and undis-
turbed possession, as guaranteed in
the Treaty. It recommended that the
resources’ sustainable management be
shared by the Crown and Maori and
that a national policy statement be pre-
pared on the subject. 0

James Shook



The Report on the Kohanga Reo Claim

MATUA RAUTIA:

The Report on the
Kohanga Reo

> Claim
_E_,_-

T ")
ﬂsuuu REPORT 2013

ATUA RAUTIA: The Report on

the Kohanga Reo Claim resulted
from an urgent Waitangi Tribunal
hearing held during March and April
2012 into a claim by the trustees of
Te Kohanga Reo National Trust. The
Tribunal panel, comprising Deputy
Chief Judge Caren Fox (presiding),
Ron Crosby, the Honourable Sir
Douglas Kidd, Kihi Ngatai, and Tania
Simpson, released the report in pre-
publication format in October 2012
and in final format in May 2013.

The inquiry was triggered by the
201 report of the independent Early
Childhood Education Taskforce,
which, the claimants said, had seri-
ously damaged their reputation.
They claimed that the report, and
Government policy based on it, would
cause irreparable harm to the kohanga
reo movement.

The claimants also raised wide-
ranging allegations of Treaty breach
concerning the Crown’s treatment of
kohanga reo over the past two decades.
In particular, they said, the Crown had
effectively assimilated the kohanga
reo movement into the wider early
childhood education regime, stifling
its vital role in saving and promoting
the Maori language and leading to a
decline in the number of Maori chil-
dren participating in early childhood

immersion in te reo me nga tikanga
Maori.

The Tribunal found that the
Crown’s early childhood education
regime, as developed from 2000 to 2011
and including the policy framework,
funding formula, quality measures,
and regulatory regime, had failed to
adequately sustain the specific needs
of kohanga reo as an environment
for the transmission of te reo me nga
tikanga Maori. The Tribunal consid-
ered that the Crown’s failure to address
the vital role of kohanga reo had led
to actions and omissions inconsist-
ent with the principles of partnership
and equity and with the guarantee of
rangatiratanga.

The Tribunal expressed its deep
concern at the vulnerable state of te
reo Maori, for which, as a taonga, the
Crown had a duty of active protection.
It accepted the evidence of Crown and
claimant experts that early childhood
immersion and kohanga reo, repre-
sented by the trust as kaitiaki, were
a key platform for the transmission,
retention, and revitalisation of te reo
Maori. In effect, however, the Crown
had left the future survival of te reo
Maori ‘to chance’

The Crown, the Tribunal said, had
also failed to fulfil the partnership
agreement that it had entered into in
2003 with the trust. An already ‘frac-
tured’ relationship between the two
had worsened after the Crown had
failed to consult the trust on the task-
force’s report. The Tribunal found that
the relationship between the trust, the
Ministry of Education, and Te Puni
Kokiri had deteriorated to the point
where the trust had lost confidence
in the ability and willingness of those
agencies to understand and provide
for kohanga reo.

The Tribunal concluded that the
claimants had suffered, and were
likely to continue to suffer, significant

prejudice as a result of the Crown’s
breaches of Treaty principles. It
accordingly adjudged the claim to be
well founded.

The Tribunal called on the Crown
to make a formal acknowledgement
and apology for the Treaty breaches
that had occurred. It recommended
that the Crown appoint an interim
independent adviser, based in the
Department of the Prime Minister and
Cabinet, to redevelop the engagement
between Government agencies and
the trust and to ensure early progress
on resolving outstanding issues. Such
issues included the funding regime for
sustaining quality in language trans-
mission; the regulatory and perfor-
mance reviewing framework; research
on the effectiveness and educational
outcomes of the kohanga reo model;
and information for Maori whanau on
the linguistic and educational benefits
of early childhood te reo immersion.

The Tribunal endorsed the conclu-
sion of the Wai 262 Tribunal’s report,
Ko Aotearoa Tenei, that urgent steps
are needed to address recent Crown
policy failures if te reo is to survive.
It noted that both Treaty partners —
Maori and the Crown - had to collab-
orate to assure the long-term health of
te reo as a taonga of Maori. m
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Te Urewera Report: Parts 1 to 4

ETWEEN April 2009 and Decem-

ber 2012, the Waitangi Tribunal
released the first four parts of its five-
part pre-publication report on the Te
Urewera district inquiry. These vol-
umes covered a wide range of claim
issues, including warfare, confiscation,
the Urewera district native reserve, the
police raid on Maungapohatu, and the
creation of the Urewera National Park.
The report was released prior to pub-
lication in order to assist the Crown
and iwi in their Treaty settlement
negotiations.

The inquiry covers 45 claims from
groups including Tahoe, Ngati Haka
Patuheuheu, Ngati Ruapani, Ngati
Whare, Ngati Manawa, Ngati Kahu-
ngunu, Ngai Tamaterangi, Te Aitanga
a Mahaki, and Te Whanau a Kai. The
claims were heard at marae across the
district between 2003 and 2005,

The panel members are Judge Pat
Savage (presiding), Joanne Morris,
and Dr Ann Parsonson. Joe Tuahine

Lake Waikaremoana in Te Urewera National Park

Northover was a member, but he sadly
passed away in April 2011. The Tribunal
benefited greatly from his wise advice
during hearings and in writing the first
two parts of the report. Judge Savage
dedicated the third part of the report
to him, saying in his letter of transmit-
tal that ‘we could not have functioned
without him . . . we are bereft at his
loss”

Part 1

Part 1 of the report (on which we
reported in issue 63 of Te Manutuku-
tuku) was released in April 2009. Its
focus was on the early interaction
between the peoples of Te Urewera
and the Crown, up to the confisca-
tion of land in the north of the district
and the first conflicts in the 1860s and
1870s. It covered the tribal histories of
the peoples of Te Urewera, Tahoe’s
constitutional claim, the long-standing

Tahoe grievance concerning the
1866 confiscation in the eastern Bay
of Plenty, and the Crown’s military
actions in Te Urewera in pursuit of the
Maori prophet and military leader Te
Kooti between 1869 and 1871.

In considering Tahoe’s constitu-
tional claim, the Tribunal placed spe-
cial emphasis on their mana motuhake
— their authority as a people — which
has ‘long been intrinsic to the Tahoe
way of life’ The Tribunal found that in
1840 the Crown made unilateral prom-
ises to all Maori, including Tahoe,
but that Tahoe did not at that point
enter into a Treaty partnership or have
reciprocal obligations to the Crown,
because the Treaty had not been pres-
ented to them, nor had a Treaty-based
relationship been established.

There was little contact between
Maori in Te Urewera and the Crown
until 1866, when the Crown confis-
cated part of their land following a
war in which they had taken no part.

1l




Although the Crown had not intended
to confiscate Tahoe land, it refused
to return it. This, the Tribunal found,
was in breach of the Treaty and has
continued to be a source of grievance.
Because of this, some Te Urewera
leaders supported the prophet and
war leader Te Kooti in his late 1860s
war against the Crown and settlers.
Te Kooti’s actions against Maori and
Pakeha civilians meant that the Crown
was justified in invading Te Urewera in
pursuit of him. However, the Crown
clearly breached the Treaty by kill-
ing and mistreating non-combatants
and prisoners, destroying crops and
property, and continuing military
actions after peace had been made.
The Tribunal found that this has done
long-term damage to the relationship
between the Crown and the peoples of
Te Urewera.

Part 2

Part 2 of the report was released in July
2010 and traced the development of
the political relationship in the wake of
the wars, including the introduction of
the Native Land Court into the region
and the large-scale Crown purchase of
land that followed.

The report steps back in time from
the Crown’s pursuit of Te Kooti to
examine a series of events that cul-
minated in the widespread alienation
of land in the upper Wairoa and Wai-
karemoana area. In late 1865 and early
1866, following the spread of hos-
tilities from the Turanga region, the
Crown engaged in a short but brutal
war against Maori of this area. The
conflict resulted in the deaths of non-
combatants, including women and
children. Prisoners were also executed
and settlements destroyed. The Tri-
bunal described the Crown’s actions
as ‘reprehensible’ and involving grave
breaches of Treaty principle.

A series of complicated transactions
followed in which the Crown initially
attempted to exact punishment for the
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hostilities in the form of a ‘cession” of
land. These transactions were, how-
ever, flawed. When the land south of
Lake Waikaremoana came before the
Native Land Court in 1875, Tahoe and
Ngati Ruapani owners, faced with the
likelihood that confiscation would still
ensue, were forced to alienate their
interests. For Waikaremoana Maiori,
the loss of these lands was only the
beginning of a series of Crown Treaty
breaches that resulted in large-scale
land alienation.

The report examines wider themes
of disempowerment and dispossession

through a consideration of the way in
which the Native Land Court regime
was introduced into the ‘rim blocks’
encircling Te Urewera. The Tribunal
found that the legislation governing
native land was both flawed in many
respects and in breach of the Treaty,
resulting in serious consequences
for affected Maori. The Tribunal also
found the Crown’s large-scale purchas-
ing of interests in these to be in Treaty
breach. By 1930, some 85 per cent of
the land had been alienated.

In one specific case, Ngati Haka
Patuheuheu lost much of their




ancestral land at Waiohau through
what was later legally recognised as
fraud. They were evicted from their
homes by the police in 1907, despite
many opportunities for the Crown to
put things right. A High Court judge at
the time said they had suffered a ‘griev-
ous wrong. The Tribunal agreed, find-
ing the events that led to the eviction
to be a serious Treaty breach.

A key focus of part 2 is on develop-
ments in the late nineteenth century
towards a Treaty-based relationship
between Tahoe and the Crown. In the
wake of the wars, Tithoe established
their own council — Te Whitu Tekau
(the Seventy) — which established pol-
icies for the governance of their own
affairs within a framework of Crown
recognition. Although the Crown
largely ignored Te Whitu Tekau, it did
respect its authority, and the Native
Land Court was not introduced into
their core lands.

By the 1890s, a standoft had
emerged between Te Whitu Tekau and
the Crown. In 1894, Premier Richard
Seddon toured the region, promising
Te Urewera peoples the self-govern-
ment they had sought. The establish-
ment of the Urewera district native
reserve in 1896 under its own Act of
Parliament was, the Tribunal found, a
high point in the Crown-Maori rela-
tionship. Maori agreed to accept the
Queen and her law; in return, they
could govern themselves and their
lands through their own committees.
At this point, the Treaty promises took
effect for both peoples and the Treaty
partnership began in earnest.

Part 3

Part 3 of the report, released in Octo-
ber 2012, traces the development of
this Treaty partnership through the
fate of the Urewera district native
reserve. Despite the hopes that Maori
held for the reserve, the Crown broke
its promise of self-government and
instead began to purchase interests

from individual owners. The Tribunal

considered that the betrayal has con-
tinued until the present day and was
made worse in the context of the mul-
tiple prior Treaty breaches.

When they agreed to the Urewera
District Native Reserve Act 1896 and
the establishment of the reserve, the
hapa and iwi of Te Urewera were
promised that their land would remain
in their ownership and under their
control. But within just 35 years they
had lost three-quarters of the reserve
land. In his letter of transmittal, Judge
Savage stated: ‘As a nation, we must
be shamed by these events. To the
peoples of Te Urewera who held such
high hopes for a Treaty relationship
with the Crown, they were a shattering
blow’

After the Act was passed, and
despite the enthusiasm of the Te Ure-
wera people for its provisions, the
Crown failed to ensure the prompt
establishment of the tribal general
committee. It took action only once
some Te Urewera leaders wanted to
sell land to fund development. Only
then, in 1909, did the Crown finally
allow the general committee to be
established. The first sales of reserve
land took place the following year.

The Tribunal found that during the
1910s the Crown embarked on a ‘deter-
mined assault on Te Urewera reserve
lands, conducted with complete care-
lessness for the well-being of an entire
tribal community’ It bypassed the gen-
eral committee, which was supposed
to have the sole power to agree to land
sales, and purchased block shares from
individual owners. The Crown was
able to do this because the commission
set up under the 1896 Act had not pro-
vided the hapu titles that Te Urewera
leaders wanted and expected. In pur-
chasing from individuals, the Crown
was breaching its solemn promise to
recognise and respect tribal control
and management of tribal lands.

Those who sold land did so out of
desperation: they were afflicted by
disease and famine and were living in

abject poverty. Their sale money was
quickly consumed by basic survival
costs. The sales were not even law-
ful, so in 1916 the Crown passed leg-
islation to retrospectively validate its
purchases. The Tribunal found that
the Crown breached the Treaty prin-
ciple of active protection by predatory
purchasing and by paying unjustifiably
low prices for the land. In most cases,
the Crown did not pay for the timber
on the lands it purchased, and when it
did, the amount paid was far too little.

The Crown conceded that it had
breached the Treaty by failing to
establish effective institutions of self-
government and by purchasing block
interests from individuals. While the
Tribunal welcomed these concessions,
it concluded that they ‘do not, how-
ever, acknowledge the breadth and
seriousness of the claims’

The Crown purchases were meant
for a pastoral farming scheme in which
Pakeha settlers would establish hun-
dreds of large farms on the reserve
lands. But, when it tried to on-sell
the land in the 1920s, it was unable to
find a single buyer. The purchasing
programme was not only unjust and
in breach of the Treaty but also com-
pletely futile.

By 1921, the Crown had purchased
over half the reserve, but only in the
form of shares in blocks. It then set up
a scheme by which all its shares would
be consolidated into one large block.
The Crown appointed its own com-
mission to control the proceedings
and to make the decisions and awards,
leaving the Maori landowners at a seri-
ous disadvantage. The Crown ended
up with valuable forest land (and it
also acquired the Waikaremoana block
north of the lake, despite having never
purchased any shares there), while
the Waikaremoana peoples, especially
Ngati Ruapani, lost almost all of their
land near the lake. The Crown broke
its promise to find them better land
elsewhere, instead paying them in
debentures, a form of Government
debt. Even the interest from this was




not consistently paid, leaving the for-
mer landowners without income dur-
ing the Depression. Though other Te
Urewera landowners retained some of
their good land, particularly the river
valleys, the Tribunal found that the
consolidation scheme and its imple-
mentation were in breach of Treaty
principles.

At the start of the consolidation
scheme, the Crown made Maori land-
owners two key promises: it would
build roads and grant modern land
titles, both of which would make eco-
nomic development easier. Although
the owners lost a fifth of their remain-
ing land to pay for surveying, problems
with the surveys meant that they never
received their titles. Nor were most of
the roads built, even though the land-
owners had been encouraged to give
up more land in order to expedite
the work. Expecting that the Crown
would keep its promise, many land-
owners wasted considerable time and
resources developing farms that would
never be viable without road access.
The Crown acknowledged its broken
promise in 1958 and paid compensa-
tion, but it did not take into account
the wasted resources.

In 1952, the Crown passed legis-
lation creating Te Urewera National
Park around the Waikaremoana and
Waikareiti Lakes. The Tribunal found
that the park was established in breach
of the Treaty, ‘but what was wrong
was not a park per se, but the kind of
park that was established’ Park govern-
ance and administration could have
provided more or less equally for the
protection of the national interest and
tangata whenua interests, but they
did not. The right of hapa and iwi in
the vicinity of the park to make full
use of their remaining lands and their
traditional resources were ignored or
inadequately provided for. The Crown
made allowances for non-Maori users
of the park, such as hunters and tramp-
ers, but did not make similar allow-
ances for customary activities by
tangata whenua.

Part 4

Part 4 of the report was issued just
two months after part 3, in December
2012. It examines three elements of
the Maori—Crown relationship in the
twentieth century: the police raid
on Maungapohatu in 1916, various
attempts by the Crown to improve
Maori land utilisation, and restrictions
on timber milling.

In April 1916, three contingents of
police descended on Maungapohatu
to arrest community leader and
prophet Rua Kenana. Although the
police had initially been welcomed
peacefully, violence broke out and
two young Maori were killed. Three
Maori and four policemen were also
wounded, and police officers may
have carried out rape and theft. The
once thriving community never fully
recovered from the raid, which is still
a painful memory. The Tribunal found
that the Crown’s actions were ‘the very
opposite of active protection’ and a
serious and inexcusable Treaty breach.
This was so, even taking into account
the context of the First World War
and Rua’s supposed support for the
German Kaiser.

The report goes on to explore fur-
ther attempts to impose a workable
land title system on Te Urewera. Land
titles were further consolidated, result-
ing in Ngati Haka Patuheuheu losing
even more of what little land they had
retained. Meanwhile, Ngati Manawa
were unable to enact a consolidation
scheme that they actively wanted in
order to develop their lands. Later,
landowners at Te Whaiti were able
to consolidate their interests into one
large block, which was then leased to
the Forest Service. However, the rental
proved to be unfair, and despite rene-
gotiation this is still a live issue.

In the 1930s, four development
schemes were set up in Te Urewera,
the last of which was wound up in the
1980s. These were left with too much
debt and some mistakes were made,
but the Tribunal found that overall

they were ‘initiated in good faith’ and
‘characterised by honest administra-
tion and well-intentioned paternal-
ism’ They also enabled owners to ben-
efit from their land in ways that would
not have been possible without the
schemes. Although no Treaty breaches
arose out of the schemes themselves,
an irrigation scheme associated with
the Ruatoki development was in
breach of the Treaty. Even though the
Maori landowners had paid for the
scheme, when it broke down in 1960
the Crown transferred it to Whakatane
County Council. The Tribunal also
reported on problems with land title
amalgamation in the 1970s and 1980s.
There were no Treaty breaches, but the
Tribunal found that the Crown had a
moral responsibility, since the prob-
lems were the outcome of prior Treaty
breaches.

Finally, the report examines restric-
tions on timber milling. These were
imposed in the 1930s and 1940s, and
again from the 1960s, to prevent
flooding of farmland and to preserve
the level of Lake Waikaremoana for
hydroelectricity.

In 1961, a ban on milling was
imposed across Te Urewera, with only
a handful of exceptions. The ban later
became permanent. The Tribunal
found that the Crown had a duty to
prevent environmental catastrophes
but also had to compensate Maori
landowners whose livelihoods and
development opportunities had been
curtailed. The Crown did not pay
compensation before 1961, because
the only form it would consider was
the purchasing of land and trees, and
Tahoe refused to alienate any more
land. After that, the Crown agreed to
pay compensation, but negotiations
over its nature and extent have not
been successful.

The panel is currently working on
the fifth and final part of the report,
which will cover issues relating to
Lake Waikaremoana and the twentieth
century socio-economic status of Te
Urewera communities. 0




He Wai: The Water Report

STAGEL 1 REPORT =
MNATIONAL FRESHWATER Ln

GEOTHERMAL RESOURCES

N 24 August 2012, the Waitangi

Tribunal released The Interim
Report on the National Fresh Water
and Geothermal Resources Claim. This
pre-publication version was issued
at the request of the Crown so that
Government Ministers could consider
the Tribunal’s findings and recommen-
dations before making decisions about
the sale of shares in Mighty River
Power. The final report was published
on 10 December 2012 as The Stage 1
Report on the National Fresh Water
and Geothermal Resources Claim. The
report was the result of an urgent hear-
ing held at Waiwhetu Marae in Lower
Hutt in July 2012. The Tribunal panel
comprised Chief Judge Wilson Isaac
(presiding), Dr Robyn Anderson,
Tim Castle, Ron Crosby, Dr Grant
Phillipson, and Professor Pou Temara.

The national water and geother-
mal resources claim was brought in
February 2012 by the New Zealand
Miori Council, in accordance with
its statutory role to make represen-
tations in the interests of all Maori.
There were also 10 co-claimant hapu
and iwi, and over 100 other iwi, hapg,
and individual claimants registered
as interested parties, most in sup-
port of the claim. The claim was in
response to the Government’s pro-
posal to sell up to 49 per cent of shares

in the power-generating State-owned
enterprises (sOEs) Mighty River
Power, Meridian Energy, and Genesis
Energy. These soEs depend on water
to generate electricity. The council
argued that privatising the compa-
nies might make it impossible for the
Government to recognise Maori water
rights. The council also argued that
the Government’s current process
for developing a new water manage-
ment regime (called a ‘Fresh Start for
Fresh Water’) was failing to recognise
Maori rights. The claimants did not
seek absolute ownership of water for
Maori: they accepted that others have
rights in water and that the needs of
farming and industry are important.
However, they argued that Maori have
property rights in many tribal water
bodies and that it was only fair that
those rights be recognised prior to the
sale of shares. In their view, the Crown
had consistently failed to recognise
those property rights and this failure
was a breach of the Treaty.

Far from being opportunistic, as
some had characterised it, the claim
was the latest in a long series of claims
by Maori seeking recognition of their
property rights in water bodies. Such
claims have been upheld as far back
as 1929, when the Native Land Court
granted ownership of Lake Omapere
to Ngapuhi. These property rights have
also been upheld in many Tribunal
reports since 1984.

In March 2012, the Tribunal granted
the claimants an urgent hearing. It
appeared to the Tribunal that the
imminent sale of shares in Mighty
River Power (then scheduled for the
third quarter of that year) and the pro-
spective decisions in the Fresh Start
for Fresh Water programme could
result in irreversible prejudice to Maori
interests if they were carried out with-
out first protecting the Crown’s abil-
ity to recognise Maori rights in water

or to remedy breaches of those rights.
The Crown and claimants agreed that
a fast hearing and report was needed,
and the Tribunal decided to split the
inquiry into two stages so that it could
deal with the partial asset sales first.

The hearing focused on the issue
of what rights and interests in water
and geothermal resources, if any,
were guaranteed and protected by
the Treaty of Waitangi. The Tribunal
heard the oral histories and written
testimony of tribal leaders and elders
from around the North Island. The
claimants argued their rights in 1840
amounted to tino rangatiratanga over
the taonga of water protected by the
Treaty and that the closest English
equivalent was ‘ownership. Further,
they argued that, to the extent those
rights have not been extinguished in a
Treaty-compliant manner, such rights
continue to exist today. The claimants
did acknowledge that for some pur-
poses Maori agreed in a Treaty com-
pliant manner to share water resources
with the new settlers.

The Crown argued that the com-
mon-law situation applied and that
under it no one, including Maori,
could own water. It acknowledged
without reservation that Maori have
rights and interests in particular water
bodies with which they have custom-
ary associations, but it submitted
that those rights and interests did not
amount to ownership.

The hearing also addressed the issue
of whether the proposed sale of 49 per
cent of shares in the power companies
affected the Crown’s ability to recog-
nise Maori rights in water and to rem-
edy their breach where such breach is
proven.

The claimants argued that remedy
for the continued use of water by SOEs
must come from the SOEs themselves.
In their view, this would be impossible,
in practical terms, following the partial




privatisation of these companies. They
argued that any partial privatisation
was inconsistent with the principles of
the Treaty where Maori claims to the
fresh and geothermal waters utilised
by those companies were unresolved.
It was their view that there was an
inherent link between water use and
the generation of income by soEs and
hence their asset value - simply put
‘Without water, there are no hydro-
power companies and there are no
shares’

The Crown’s fundamental response
was that the partial privatisation of
the power-generating soEs did not
affect the Crown’s ability, in a range
of ways at any later stage, to provide
appropriate remedies for any Treaty
breaches found to have occurred. In
the Crown’s view, there was no con-
nection between the shares in those
companies and the Crown’s ability to
recognise the rights of Maori in water
resources. Thus, the partial share sale
of the power companies would not
affect the Crown’s ‘capacity to respond
to any assessments that the Tribunal
makes about those rights and inter-
ests’ or to engage in the future with
iwi about those interests. The Crown
pointed to the Land and Water Forum
and Iwi Leaders Group discussions as
evidence of the Crown’s commitment
to addressing and recognising valid
Maori claims.

The Tribunal concluded that Maori
did have at 1840 rights and interests
in their water bodies for which the
closest equivalent in English law was
ownership. These rights were pro-
tected by the Treaty of Waitangi, save
to the extent that there was an expec-
tation in the Treaty that the waters
would be shared with the incoming
settlers. Today, Maori tribes retain
residual property rights in their water
bodies. In reaching these conclusions,
the Tribunal referred to many earlier
Tribunal reports, which for nearly 20
years had consistently reached similar
conclusions in respect of particular
water bodies.

Pekehaua, or Taniwha Springs, at Hamurana. The springs were cited by claimants as an example of a water

resource being shut away from its kaitiaki.

The Tribunal agreed with the
Crown’s contention that the partial
sale of the power companies would
not affect its ability to respond to any
assessment that the Tribunal might
make about the rights and interests
of Maori in water and geothermal
resources, save in one respect. The
claimants had argued that the sale
of shares would result in the Crown
losing the flexibility to offer what the
Tribunal called a ‘shares plus’ option
of remedy to Maori. This possible rem-
edy was reliant upon the ability of the
Crown as current sole shareholder to
freely enter into shareholder agree-
ments with Maori. Such agreements
could be used to recognise a range of
different rights in cases where shares
were offered to Maori as a remedy.
The claimants argued that these agree-
ments constituted a clear connection,
or nexus, between the shares in the
power companies and the recognition
of Maori property rights in water.

The Tribunal found that share-
holder agreements with Maori, in com-
bination with an amended company

constitution, were one avenue that
could potentially provide a partial
remedy for Maori claims in respect
of water. It concluded that, in prac-
tical terms, the flexibility of that par-
ticular remedy would be lost after the
partial share sale. As such, the sale of
shares prior to resolving Maori claims
in respect of water would be in breach
of the Crown’s Treaty duties to Maori
to remedy Treaty breaches in respect
of Maori rights and interests in water.
The Tribunal concluded that the nexus
between shares in the power compa-
nies and Maori rights in the water was
sufficient to require a halt to the pro-
posed partial sale of the companies.
The Tribunal recommended that
the Crown and its Treaty partners con-
sider other forms of commercial rights
recognition, possibly including a pay-
ment for the power companies’ use of
water. To facilitate that, the Tribunal
recommended that the Crown con-
vene a national hui to determine a way
forward and that the partial sale be
delayed to enable those processes to
occur. 0




The Ngati Kahu Remedies Report

T HE Waitangi Tribunal’s report on
the remedies application of Ngati
Kahu was released in pre-publication
form in February 2013 and in final
form a month later. The Ngati Kahu
Remedies Report focused primarily on
an application to the Tribunal by Te
Ruananga-a-Iwi o Ngati Kahu, the rep-
resentative body of the Ngati Kahu
iwi, which was seeking recommenda-
tions to redress the prejudice that the
Crown’s acts and omissions had caused
the iwi. The Tribunal panel comprised
Judge Stephen Clark (presiding), Dr
Robyn Anderson, Joanne Morris, and
Professor Pou Temara. Hearings were
held in September 2012 at Kareponia
Marae, near Awanui, and at the
Environment Court in Auckland.

The prejudice for which recommen-
dations were sought was established
by the Tribunal in its 1997 Muriwhenua
Land Report. There, the Tribunal had
described how Ngati Kahu, one of the
iwi of Te Hiku (the Muriwhenua or Far
North region) had suffered wide-rang-
ing prejudice resulting from the loss
of a significant amount of their land
by 1865. The Tribunal found that the
Crown’s actions and omissions had left
Te Hiku iwi marginalised and divested
of their most productive lands, the
social and economic consequences of
which included physical deprivation,

poverty, social dislocation, family
break-ups, and a loss of status.

Among the recommendations that
Ngati Kahu sought were potentially
binding ones for the return of Crown
forest land and land currently or for-
merly owned by State-owned enter-
prises. Some of this land is now in pri-
vate ownership, with part of it being
owned by other Te Hiku iwi. The
Tribunal’s power to make binding rec-
ommendations for the return of such
land is contained within the Treaty of
Waitangi Act 1975. Referred to as the
Tribunal’s power of resumption, such
recommendations require the Crown
to resume the ownership of the land
involved so as return it to a successful
applicant. Unless the Crown and a suc-
cessful applicant negotiate a different
arrangement, resumption recommen-
dations become binding on the Crown
9o days after they are made.

Ngati Kahu wanted a much wider
suite of recommendations, most of
which could not be made in a binding
fashion. They included the return of
all Crown-owned land and the power
to control and manage physical and

natural resources within their rohe,
as well as a compensation payment of
$205 million. In total, these were esti-
mated to be worth in excess of $260
million.

The report explains how the Tri-
bunal’s jurisdiction to determine Ngati
Kahu’s application required a consid-
eration of all the circumstances of the
case. One aspect that was of vital im-
portance was the relationship between
Ngati Kahu and the other iwi of Te
Hiku.

Ngati Kahu, Te Rarawa, Te Aupouri,
Ngai Takoto, and Ngati Kuri, though
autonomous in their own right, have
common ancestral origins and shared
whakapapa. These intimate ties were
reflected in the Muriwhenua land
inquiry, where the five iwi brought
their claims jointly and prosecuted
their claims collectively. This collective
approach was not maintained, how-
ever, with the iwi pursuing individually
negotiated claim settlements with the
Crown. Te Rarawa, Te Aupoéuri, and
Ngai Takoto had each agreed settle-
ments with the Crown, but these
settlements included the transfer of

Karikari Beach on Karikari Peninsula. Ngati Kahu's rohe is centred on the peninsula and Doubtless Bay.
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land that Ngati Kahu sought through
their application. The iwi also viewed
the scale of the recommendations
sought by Ngati Kahu as threatening to
their settlements, the negotiations for
which had taken many years to com-
plete. Additionally, Ngati Kahu was
seeking land that was already owned
by some of the iwi but that was subject
to binding resumption recommen-
dations. Te Aupouri and Te Rarawa
totally opposed the resumption ofland
they owned.

The Tribunal considered the res-
toration of the relationship between
Ngati Kahu and the Crown to be an im-
portant aspect of the case. Following
the publication of the Muriwhenua
Land Report, this relationship had suf-
fered as the settlement negotiations
dragged on and grew increasingly
tense. In 2008, a renewed approach to
negotiations by the Crown resulted
in Ngati Kahu signing an agreement
in principle for the settlement of their
Treaty claims. In 2010, the improving

relationship resulted in Ngati Kahu
signing a collective agreement in prin-
ciple with the Crown and other Te
Hiku iwi which set out how their indi-
vidual settlements would be achieved.
However, although four of the five
iwi progressed their negotiations with
the Crown, the discussions between
Ngati Kahu and the Crown faltered
once more, their relationship soured,
and they failed to reach an agreement.
Considering that a negotiated settle-
ment with the Crown was no longer
achievable, in July 2011 Ngati Kahu
reactivated their remedies application
to the Tribunal.

The report also examines the posi-
tions of a number of other interested
parties. The remedies application was
opposed by Ngati Tara and Te Pata ki
Peria, two hapa of Ngati Kahu, and by
Sir Graham Latimer and Tina Latimer
on behalf of Te Paatu claimants. They
all opposed the mandate held by Te
Rananga-a-Iwi o Ngati Kahu, which
conducted settlement negotiations

with the Crown and represented the
iwi during the Tribunal’s remedies
process. The remedies application
was also opposed by Te Uri o te Aho,
Nga Hapa o Whangaroa, and other
Whangaroa-based claimants in so far
as it involved the potential return to
Ngati Kahu of land in which those
groups claimed to have an interest.

Considering all the circumstances
of the case, the Tribunal concluded
that it could not make binding recom-
mendations for the return of land to
Ngati Kahu. The complex interplay
of customary interests and the likeli-
hood of disruption and further delay
for all iwi in reaching settlements as
a result of binding recommendations
meant that they were not warranted.
The Tribunal noted that, in remedy-
ing Ngati Kahu’s grievance through
the use of binding recommendations,
there was a risk that the Tribunal
would create a fresh grievance for the
other iwi. In addition, it was unable
to recommend a total relief package
of the order of that sought by Ngati
Kahu. The Tribunal concluded that,
rather than providing a remedy for
the prejudice suffered, the total relief
package had strayed into the realm of
punitive damages.

However, the Tribunal did consider
that non-binding recommendations
were necessary in order to break the
impasse in the Crown’s negotiations
with Ngati Kahu and to remedy the
prejudice that Ngati Kahu had suf-
fered. It recommended a series of
measures that aligned with many of
the agreements contained within the
2008 Ngati Kahu and 2010 Te Hiku
agreements in principle. These meas-
ures included the return of significant
amounts of culturally important land
(including wahi tapu), the provision of
a substantial cash payment, the imple-
mentation of governance arrange-
ments allowing Ngati Kahu a signifi-
cant say in the administration of other
sites, and the establishment of rela-
tionships with local bodies and other
institutions. a




The Port Nicholson Block Report
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HE Port Nicholson Block Urgency

Report was published on 24 Sep-
tember 2012. It was the result of an
urgent inquiry, held in June 2012, into
a claim by the Port Nicholson Block
Settlement Trust, which represented
the interests of Taranaki Whanui in
the Wellington region.

Central to the claim was an agree-
ment between Taranaki Whanui and
the Crown. In 2008, at the Crown’s
request, Taranaki Whanui had agreed
to release the Wellington Central
Police Station from their proposed
settlement package so that it could
be offered to Ngati Toa Rangatira. In
return, the claimants alleged that the
Crown had undertaken to recognise
their mana whenua over the whole
Port Nicholson block by not offer-
ing any other properties in the block
as commercial or cultural redress to
Ngati Toa. However, the Crown is
said to have later gone back on this

undertaking.
The Tribunal, comprising Judge
Stephen  Clark (presiding), the

Honourable Sir Douglas Lorimer
Kidd, Basil Morrison, and Sir Tamati
Reedy, did not uphold this claim.
However, it did find that the Crown
made such a commitment to Taranaki

Whanui in relation to the Wellington
central business district. That is, in

exchange for Taranaki Whanui agree-
ing to release the police station from
their settlement package, the Crown
agreed that it would offer no cultural
redress and only one property — the
police station — as commercial redress
to Ngati Toa within the central busi-
ness district.

The Tribunal found that the Crown
broke that undertaking and conse-
quently breached the principles of the
Treaty by failing both to actively pro-
tect Taranaki Whanui’s interests and
to act reasonably and with the utmost
good faith towards them. The Tribunal
recommended that the Crown should
review and, if necessary, amend its
offers to Ngati Toa in such a way as to
uphold its agreement with Taranaki
Whanui but not prejudice Ngati Toa
as a consequence.

The Tribunal also addressed juris-
dictional issues raised by the claim,
which was made after an Act of
Parliament settled Taranaki Whanui's

historical claims. The Crown argued
that the Act prevented the Tribunal
from inquiring into the matter and
that any pre-settlement negotiations
no longer mattered because the full
terms of the settlement between itself
and Taranaki Whanui were laid out in
the deed of settlement. However, the
Tribunal concluded that in the context
of this case it was entitled to examine
pre-settlement negotiations and subse-
quent Crown actions for their consist-
ency with the Treaty and with Treaty
principles.

Finally, the Tribunal pointed to
flaws in the negotiation processes
used by the Crown at that time. The
Crowns use of the so-called fsilo’
approach (whereby communication
between different teams of Crown ne-
gotiators was minimal) and a lack of
clarity in the language used by Crown
officials led to confusion and poten-
tially created new grievances in the
Port Nicholson block. a

The Wellington central business district and the Port Nicholson block

WELLINGTON
HARBOUR

D Wellington central business district

Port Nicholson block boundary, 1844
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Te Rohe Potae

THE Te Rohe Potae (King Coun-
try) district inquiry, presided
over by Judge David Ambler, encom-
passes over 270 claims, making it one
of the largest district inquiries to go
to hearing. As well as Judge Ambler,
the panel consists of John Baird, Dr
Aroha Harris, Professor Sir Hirini
Mead, and Professor Pou Temara. The
inquiry boundary ranges south from
Whaingaroa Harbour, down almost
to Taumarunui, and as far east as the
Maraeroa and Wharepuhunga blocks,
which are in the vicinity of Pureora
and Waikeria. A large proportion of
the claimants are Ngati Maniapoto, but
many other iwi and hapa are involved,
including Ngati Kauwhata, Ngati
Tawharetoa, Whanganui  groups,
Ngati Hikairo, Ngati Toa Tupahau,
Ngati Mahanga, Ngati Haua, Tainui
Awhiro, and Raukawa.

The Tribunal released its statement
of issues in September 2012, which sets
out the claim issues that the Tribunal
will be inquiring into and noting
those that fall outside of its jurisdic-
tion owing to settlement legislation
or other reasons. The thematically
structured hearing programme com-
menced in early November 2012 at Te
Tokanganui-a-noho Marae in Te Kuiti.
Fourteen weeks of hearings are sched-
uled in total, and they are expected to
finish in October 2014.

The first two hearing weeks focused
on whether an agreement had been
made between Maori and the Crown
in the 1880s leading to the ‘opening up’
of the King County and whether the
agreement constituted an ohaki tapu
or ‘sacred compact. The main themes
examined at the hearing weeks in
March, April, and May 2013 included
pre-Treaty transactions, raupatu (war
and confiscation), and the North
Island Main Trunk Railway. Tangata
whenua witnesses have presented evi-
dence on a range of topics, including

land development schemes, the deg-
radation of river systems, the opera-
tion of Maori land boards, education,
health, and tohungatanga.

The Tribunal is breaking over win-
ter, but hearings resume in September
with evidence on topics including the
Native Land Court, the alienation and
management of Maori land in the nine-
teenth and twentieth centuries, water-
ways, environmental impacts, and
public works takings.

As a result of the chief historian’s
review of the research casebook, the
Tribunal commissioned a number of

gap-filling research projects. These

projects covering economic and envir-
onmental issues. The addition of these
reports to the casebook will increase
the number of projects commissioned
by the Tribunal to 34 for this inquiry.
One of the innovations of this par-
ticular panel is that some members
have piloted the use of iPads as part of
a ‘paperless hearing’ trial. The inten-
tion is to substantially reduce the num-
ber of paper documents produced for
the inquiry by replacing them as much
as possible with electronic documents.
When working to best effect, the elec-
tronic system increases the speed and
ease with which members acquire doc-

a
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Te Paparahi o te Raki

E Paparahi o te Raki (Northland)

brings together five inquiry dis-
tricts into one regional inquiry. It is
the largest inquiry in the Waitangi
Tribunal’s district inquiry programme,
both in claim numbers (currently 394)
and in the size of the claimant commu-
nities involved. The inquiry includes
land stretching south from the ridge
of the Maungataniwha Range to the
North Shore of Auckland. As well as
unafhiliated claimants, seven taiwhenua
or subregional groups are participat-
ing: Whangaroa, Hokianga, Waimate-
Taiamai/Kaikohe, Takutai Moana/
Waitangi, Mangakahia, Whangarei,
and Mahurangi-Gulf Islands.

The inquiry has been split into two
stages. In stage 1, the hearings, which
were completed in February 201,
focused on understandings of the
Declaration of Independence and the
Treaty of Waitangi, and the Tribunal
is currently drafting its report on that
stage. Stage 2 covers all post-1840
claim issues. The stage 2 panel com-
prises Judge Craig Coxhead (pre-
siding), Dr Robyn Anderson, Kihi
Ngatai, and Dr Ranginui Walker, with
Dr Ann Parsonson assisting as consult-
ing historian.

In December 2012, after an interloc-
utory process that extended over two
years, the Tribunal released its final
statement of post-1840 issues to guide
the stage 2 hearings. The Tribunal will
hear evidence on political engage-
ment between Maori and the Crown,
old land claims, the Northern War of
1844-46, Crown land purchasing, the
Native Land Court and Maori land
alienation, local government and rates,
the ownership and management of
non-land resources, Maori rights and
interests in the foreshore and seabed,
socio-economic issues, te reo Maori,
wahi tapu, and taonga.

The claimants have produced a sub-
stantial body of evidence for stage 2,
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complementing the technical research
reports commissioned by the Crown
Forestry Rental Trust. The Tribunal is
currently reviewing the sufficiency of
research on local issues and claimant
proposals for additional targeted local
research.

The stage 2 hearings commenced
at Te Tiriti o Waitangi Marae on 18
March 2013, with the claimants pre-
senting their opening submissions and
an overview of their evidence. This set
the scene for the 21 hearing weeks cur-
rently scheduled for stage 2.

The second week of hearings, which
the claimants named ‘Kia Papa Pou-
namu te Moana' (‘May the sea glisten

Tangiteroria

Hikurangi

Whangarei

Great Barrier Is.

Little Barrier Is. Q

Helensville

Auckland Cit ¢

WT, Jun2013, NH

like greenstone’), was held at the Cop-
thorne at Waitangi from 13 to 17 May.
It was hosted and organised by Ngati
Kuta, Patukeha, Ngati Manu, and Te
Kapotai from the taiwhenua of Nga
Hapua o te Takutai Moana. The week
began with a site visit by boat and
bus, including a powhiri at Te Rawhiti
Marae, and visits to Te Kapotai Marae
and Karetu Marae. Evidence was
presented on tribal histories, Maori—
Crown relations, the 1840s Northern
War, and land, environmental, and
socio-economic issues.

Further hearings on generic and
local issues will be held in four rota-
tions in the region’s taiwhenua. 0




Taihape

THE Taihape inquiry is currently
in research preparation for hear-
ing. Inquiry boundaries and a single-
stage comprehensive inquiry process
have been confirmed. The first phase
of the two-step casebook research pro-
gramme has been completed, and the
second phase is about to commence.

Judge Layne Harvey is the presid-
ing officer for this inquiry, having
replaced Chief Judge Wilson Isaac in
December 2012. Professor Pou Temara
was appointed to the inquiry panel in
August 2010, and Dr Angela Ballara
was appointed in November 2012.

The area in general is also known
as Inland Patea or Mokai Patea.
The inquiry district lies west of the
Ruahine and Kaweka Ranges and
south of the Kaimanawa mountains.
Hunterville, Taihape, and Waiouru are
the main towns in the area. The upper
Rangitikei River is a central waterway,
and the Hautapu, Moawhango, and
Kawhatau Rivers are its principal trib-
utaries within the inquiry district.

More than 30 claims in the Taihape
area are being inquired into. These
include claims on behalf of the iwi,
hapt, and whanau of Mokai Patea:
Ngati Hauiti, Ngati Tamakopiri, Ngati
Whitikaupeka, Ngai Te Ohuake, Ngati
Paki, and Ngati Hinemanu. Claims on
behalf of Ngai Te Upokoiri and Ngati
Hinemanu, Ngati Apa, Ngati Rangi,
Ngati Tawharetoa, Ngati Waewae, and
Ngati Pikiahu are also included in this
number.

The inquiry began in early 2010
following consultation in 2009 on
whether there should be a unified
Taihape ki Kapiti inquiry region or
separate inquiry districts. A judicial
conference in May 2010 resolved the
inquiry boundaries and process and
related issues. The eastern boundary
was set along the boundaries of the
original Maori land blocks rather than
current local government boundaries.

Looking east from Mangaohane Road towards Pokopoko and Aorangi maunga, southern Taihape district

A second judicial conference was
held in November 2010 to discuss rec-
ommended research and other related
matters. A general consensus was
reached on a series of research topics,
which were refined at a further judicial
conference held in June 2011. The case-
book research programme was subse-
quently finalised in November 2011.

The research was split into two
phases, with the research in phase 1
designed to provide input into the
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number and scope of reports produced
in phase 2. Waitangi Tribunal staff pro-
duced a paper in March 2013 that dis-
cussed the phase 1 research and set
out options on the number and scope
of research projects needed to pro-
vide comprehensive coverage of the
remaining topics. That paper formed
the basis of a judicial conference in
April 2013, after which the Tribunal
confirmed nine technical research pro-
jects for phase 2 of the casebook. [
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Porirua ki Manawatt

HE Porirua ki Manawata inquiry

district extends west of the Tara-
rua and Ruahine Ranges all the way
from Porirua to the Whangaehu
River, the Waitapu Stream, and the
head of the Pohangina River. The Tri-
bunal panel comprises presiding of-
ficer Deputy Chief Judge Caren Fox
and members Emeritus Professor Sir
Tamati Reedy, Dr Grant Phillipson,
and, appointed in October 2012, the
Honourable Sir Douglas Kidd.

The inquiry is currently in research
planning. In December 2011, the Tri-
bunal issued a memorandum propos-
ing a research programme tailored to
the participating claimant groups and
configured to a mix of hapua- and iwi-
specific and district-wide research.

This strategy was revised further fol-
lowing two consultative judicial con-
terences in February and November
2012, which focused on claimant repre-
sentation and the shape of the research
programme.

After considering all the submis-
sions, in December 2012 the Tribunal
set out the following framework for
the district’s research programme:

<« Page1
and geothermal resources inquiry, on
which the Tribunal released an interim
report in August 2012, is address-
ing an issue of Crown policy and
action that has national significance
for Maori. Finally, the Matua Rautia
report, released in pre-publication
format in October 2012, found for the
Te Kohanga Reo Trust claimants in a
field of early childhood education pol-
icy and practice of vital interest to the
future of te reo.

We expect that this diversity will
continue. Tribunal inquiries also do

» A first part, configured for each
of three broad iwi groupings —
Ngati Raukawa and affiliates,
Muatpoko, and Te Atiawa/Ngati
Awa ki Kapiti — which focuses on
land and political engagement
issues, local issues, and oral and
traditional history.

» A second part, relevant to all
claimants, which consists of
research reports covering major
district-wide issues: the envir-
onment, natural resources and
local government, public works
and other compulsory takings,
inland waterways, and land block
histories.

The Tribunal asked the Crown
Forestry Rental Trust to assist in
resourcing those of the research pro-
jects that it was in a position to fund.

In preparation for a full hearing of
the claims, in April 2013 the Tribunal
proposed a series of hui similar to the
Nga Korero Tuku Tho process under-
taken in the Te Rohe Potae inquiry
alongside the district’s research pro-
gramme. The purpose of the hui would
be to enable the claimants to share

not proceed in isolation. They must
take account of the many other points
of engagement between the Crown
and Maori - the negotiation of his-
torical claims, overlapping Treaty
settlements, the Crown’s willingness
and ability to provide redress for past
Treaty grievances, and Crown-Maori
relationships in contentious areas
of policy development and service
delivery. In conducting its inquiries,
both regular and urgent, the Tribunal
is sensitive to the broader context in
which claimants and the Crown seek
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their oral and traditional histories with
the Tribunal, capturing the korero of
kuia and kaumatua and informing the
research under way.

The proposal was considered at a
judicial conference at Tukorehe Marae
in May, and there was widespread sup-
port for the process to run alongside
the research programme. The Tribunal
will now work with the parties to
develop the details of how the process
will run. a

a timely resolution of the claims being
heard. While priorities have to be set,
the Tribunal’s full inquiry programme
reflects our commitment to affording
timely access to all claimants who wish
to be heard in our independent, impar-
tial, and public forum before pursuing
other avenues to a settlement of their
claims.

I\N II}‘_“\D“-—"_ .
Chief Judge Wilson Isaac
Chairperson m




Mangatu

HE Mangata Remedies Tribunal

held hearings in Gisborne in June
and October 2012. The Tribunal is
inquiring into claims from four groups
seeking a share in the Mangata State
Forest. Section 8HB of the Treaty of
Waitangi Act 1975 allows the Tribunal
to make binding recommendations
that licensed Crown forest land be
given to Maori claimants. The Tribunal
has used its powers to make binding
recommendations only once.

Alan Haronga was the main wit-
ness for the Mangata Incorporation,
which he chairs. In 1962, the Crown
purchased lands from the incorpora-
tion that today make up about a quar-
ter of the Mangata State Forest. In its
2004 report, Turanga Tangata Tiranga
Whenua, the Tribunal found this pur-
chase to have been in breach of the
Treaty. In 2008, Mr Haronga made a
claim seeking the return of these lands
to their former owners.

Mr Haronga applied for an urgent
hearing but was initially turned down.
However, in 2011 the Supreme Court

Te Poho-o-Rawiri Marae

Mangati blocks
within Gisborne
a Za . A

inquiry district

Crown licensed forest
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directed the Tribunal to hear his claim.
Three other groups then submitted
claims for a share in the forest. One
was Te Aitanga a Mahaki and Associ-
ates, a body mandated in 2005 to nego-
tiate the settlement of claims with the
Crown. (These negotiations were sus-
pended in 2011 pending the outcome
of the Tribunals inquiry.) The other
claims came from Nga Ariki Kaiputahi
and Te Whanau a Kai.

The June hearings were held at Te

Poho-o-Rawiri Marae and the October
hearings at the Gisborne Conference
Centre. The witnesses included John
Ruru for Te Aitanga a Mahaki, Owen
Lloyd and David Brown for Nga Ariki
Kaiputahi, and David Hawea and
Keith Katipa for Te Whanau a Kai.

The Crown presented evidence at
the October hearings. Its witnesses
included Dr Andrew McEwen and
Andrew McConnell.

Because the Taranga Tribunal
completed its work in 2004, it was
not possible to reconvene the same
panel. However, the present Tribunal
includes two of the original members
— Professor Wharehuia Milroy and
Dr Ann Parsonson. Judge Stephanie
Milroy replaced the former presiding
officer, Chief Judge (now Justice) Joe
Williams, who was appointed to the
High Court in 2008, and Tim Castle
replaced Dame Margaret Bazley, who
retired from the Tribunal in 2011.

The Tribunal heard the closing sub-
missions in November 2012, and it
plans to report during 2013. a




Pictures from Recent Hearings

Clockwise from right: Eddie Cook, Barry Downs,
Karen Herbert, Willow-Jean Prime, and Season-
Mary Downs with Te Kapotai evidence in the second
hearing week of the Te Paparahi o te Raki stage 2
inquiry; Te Kapotai welcoming the Te Paparahi

o te Raki Tribunal onto Waikare Marae on a site
visit, May 2013; Te Rohe Potae panel members and
claimants visit Te Puna o Rona, an area of significance
to Ngati Mahuta; the Te Rohe Potae panel in the
first week of hearings on te 6haki tapu, held at
Tokanganui-a-noho Marae in Te Kuiti, November
2012; Tokanganui-a-noho Marae
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